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Overview

1 Identify the principal transfer-pricing legislation.

The UK’s main transfer pricing rules are set out in Part 4 of the Taxation
(International and Other Provisions) Act 2010 (TIOPA). They are
accompanied by provisions relating to advance pricing agreements
(APAs) in Part § TIOPA.

Other relevant provisions are the diverted profits tax rules intro-
duced by Part 3 of the Finance Act 2015 and the worldwide debt cap
regime in Part 7 of TIOPA (expected to be replaced by proposed inter-
est barrier rules (designed to implement BEPS Action 4 in the UK) on
1 April 2017).

Other legislation to be aware of includes the double tax relief pro-
visions in Part 2 TIOPA, the provisions relating to permanent estab-
lishments in the Corporation Tax Act 2009 and the controlled foreign
companies rules in Part 9A TIOPA.

2 Which central government agency has primary responsibility
for enforcing the transfer pricing rules?

Transfer pricing rules are enforced by Her Majesty’s Revenue &
Customs (HMRC).

3 Whatis the role of the OECD Transfer Pricing Guidelines?

UK law makes express reference to the 2010 version of the OECD
Transfer Pricing Guidelines (TPGs). Section 164 of TIOPA specifi-
cally states that the legislation is to be construed in light of the TPGs.
Domestic legislation therefore essentially incorporates the TPGs, and
updates are generally enacted through secondary legislation.

It was announced in the 2016 Budget that the Finance Bill 2016 will
amend section 164 so that it refers to the latest version of the TPGs,
automatically incorporating amendments to the rules made through-
out the OECD’s BEPS programme. This amendment is to be effective
from 1 April 2016 for corporation tax purposes and 2016-17 for income
tax purposes.

4 Towhattypes of transactions do the transfer pricing rules
apply?

The rules apply if the following conditions are met:
a ‘provision’ has been entered in to by two persons through a trans-
action or series of transactions;
the ‘participation condition’ is satisfied;
the provision differs from the arm’s-length provision which would
have been made between independent enterprises; and
a potential UK tax advantage arises as a result of that difference.

There is no definition of ‘provision’ in the legislation and it is therefore
interpreted in accordance with the TPGs. HMRC practice is to interpret
it widely, including ‘arrangements, understandings and mutual prac-
tices whether or not they are, or are intended to be, legally enforceable’.
The case of DSG Retail and others v HMRC confirms that there may be
a provision between two connected parties even when the transactions
were not directly entered into between those two parties.

The ‘participation condition’ is satisfied if either the same persons
directly or indirectly participate in the management, control or capital
of the parties, or one of the parties directly or indirectly participates in
the management, control or capital of the other. This condition will be
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met if one person has voting control of the other, but also in a number
of other circumstances; for example:
a person would have voting control if you aggregated all of the
rights of people connected with them together with all future rights
of that person and those rights which can be exercised for that per-
son’s benefit or at their direction;
aperson has at least a 40 per cent share of a joint venture; or
for financing arrangements, a person has acted together with oth-
ers to provide financing to another person, and would have voting
control of that person if their rights were aggregated together with
the rights of those with whom they acted together in arranging
the financing.

Determining the arm’s-length provision (or lack of provision, as the
case may be) is the key to all transfer pricing analysis.

5 Dotherelevant transfer pricing authorities adhere to the
arm’s-length principle?

HMRC adheres to the arm’s-length principle as enshrined in article 9
of the OECD Model Treaty in applying the transfer pricing legislation.
However, other legislation - for example, the diverted profits tax and
the proposed interest barrier mentioned above - may restrict deduct-
ibility or impose a tax charge on a basis that is inconsistent with the
arm’s-length principle.

6 How hasthe OECD’s project on base erosion and profit
shifting (BEPS) affected the applicable transfer pricing rules?

From 1 April 2016 (for corporation tax purposes) and 2016-17 (for
income tax purposes) UK law will incorporate revisions to the TPGs
made as a result of the BEPS project.

The recent approval by the OECD of the report of BEPS Actions
8-10 is to translate the BEPS amendments into the TPG. Since the TPG
are incorporated into UK domestic law, these amendments are consid-
ered to be effective in the UK.

BEPS Action 4 (deductibility of interest expense) will also have
an indirect effect on transfer pricing in the UK as the proposed regime
will cover third party debt as well as connected party debt and (in both
cases) could restrict deductions for financing costs even where the
transfer pricing rules would not require an adjustment.

Pricing methods

7 What transfer pricing methods are acceptable?

HMRC accepts all OECD transfer pricing methods. Although no abso-
lute hierarchy exists within the TPGs, HMRC considers that in all
cases the comparable uncontrolled price (CUP) method is generally
preferred and expects sufficient efforts to be made to identify a suit-
able CUP. If both traditional transaction methods and transactional
profit methods can be applied with equal reliability, the TPGs express
a preference for traditional transaction methods which are considered
to be more direct.

If a reliable CUP cannot be found, then, in line with the TPGs,
HMRC places emphasis on choosing the most appropriate method for
the particular type of transaction, rather than establishing a rigid hier-
archy of methods. For tangible property transactions, such as retail and
manufacturing, the resale minus method is considered by the OECD to
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be the most useful. For semi-finished goods (for instance, the transfer
of goods from a supplier to related party) and for services transactions,
the cost plus method is most useful. The profit split and transaction net
margin methods are considered to be useful for complex trading rela-
tionships involving highly integrated operations where it would other-
wise be difficult to split the relationship into separate transactions to
which the analysis can be applied.

Following BEPS, we are noticing an increasing acceptance of and
reliance on the profit split methods.

8 Are cost-sharing arrangements permitted? Describe the
acceptable cost-sharing pricing methods.

HMRC follows the TPGs in relation to cost-sharing arrangements or

‘cost contribution arrangements’ (CCAs). CCAs arise where:
participants have the expectation of mutual benefit from an activ-
ity and agree to share the contributions to that activity in propor-
tion to the benefits they each expect to obtain; and
each participant has an ownership interest in the property
acquired and can exercise that interest without payment of fur-
ther consideration.

HMRC recognises that although CCAs are uncommon in most sectors,
when they do arise they can be genuine and based on good commercial
reasons. Nevertheless, HMRC will consider CCAs carefully to ensure
that the methods employed do not differ from those which would have
been agreed between independent parties and that any required adjust-
ments are made. However, HMRC notes that the TPGs caution against
making minor adjustments and considers that it will only be appropri-
ate to disregard the terms of a CCA in exceptional circumstances.

9 What are the rules for selecting a transfer pricing method?

There is no strict hierarchy of methods; rather, HMRC follows the
TPG ‘natural hierarchy’. Generally, the comparable uncontrolled price
(CUP) method is preferred and HMRC expects sufficient efforts to be
made to identify a suitable CUP. If both traditional transaction meth-
ods and transactional profit methods can be applied with equal reliabil-
ity, the preference is for traditional transaction methods.

If a reliable CUP cannot be found, then, in line with the TPGs,
HMRC places emphasis on choosing the most appropriate method for
the particular type of transaction. For tangible property transactions,
such as retail and manufacturing, the resale minus method is consid-
ered by the OECD to be the most useful. For semi-finished goods (for
instance, the transfer of goods from a supplier to related party), and for
services transactions, the cost-plus method is likely to be appropriate.
The profit split and transactions net margin methods are considered to
be useful for complex trading relationships involving highly integrated
operations where it would otherwise be difficult to split the relationship
into separate transactions to which the analysis can be applied.

For more complex transactions, HMRC is open to exploring other
methods if it is considered that they provide a stronger case for applica-
tion of the arm’s-length principle.

10 Can ataxpayer make transfer pricing adjustments?

Transfer pricing adjustments in the UK should be self-assessed on the
income tax or corporation tax return of the person who obtains the
potential tax advantage. For companies, at present such tax returns
generally need to be filed a year after the end of the accounting period
in which the relevant transaction took place. Income tax returns cur-
rently need to be filed at the end of January in the year following the
financial year to which they relate. However, HMRC is modernising its
systems and introducing a new digital ‘tax account’ programme and by
2020 the need for most tax returns is expected to fall away.

We would note that transfer pricing adjustments can only be made
where there is a potential UK tax advantage, so adjustments which
reduce profits or increase losses are not permitted. However, where
a potentially disadvantaged person is also subject to UK corporation
tax, it can usually make a compensating adjustment to its taxable
profits. It can do so by making a claim to HMRC within two years after
the potentially advantaged person has filed their tax return showing
the adjustment.

Generally, transfer pricing adjustments may not be made through
a company’s accounts.
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As noted at question 36, the government is currently consulting on
whether to introduce a secondary adjustments rule into the UK transfer
pricing legislation.

11 Are special ‘safe harbour’ methods available for certain types
of related-party transactions? What are these methods and
what types of transactions do they apply to?

Most small and medium enterprises (SMEs) are exempt from the
requirement to apply transfer pricing in the UK. The definition of an
SME corresponds with the EU’s definition: broadly, a small enterprise
has fewer than 5o employees and either turnover or gross assets of less
than €10 million, and a medium enterprise has fewer than 250 employ-
ees and either turnover of less than €50 million or gross assets of less
than €43 million.

SMEs can, however, be subject to transfer pricing in certain cir-
cumstances. The exemption does not apply if the SME transacts with
an entity in a ‘non-qualifying territory’ (ie, if that territory’s double tax
agreement with the UK does not contain a non-discrimination article).
HMRC may also notify a medium-sized enterprise that it must apply
transfer pricing for a particular period. Finally, an SME may elect for
the exemption not to apply, which it may wish to do in order to claim a
corresponding adjustment in a jurisdiction which has a higher tax rate.

Disclosures and documentation

12 Does the tax authority require taxpayers to submit transfer
pricing documentation? What are the consequences for
failing to submit documentation?

HMRC has not issued any specific requirements relating to transfer
pricing documentation. Transfer pricing adjustments should be made
on the relevant income or corporation tax returns. However, taxpayers
are expected to ‘prepare and retain such documentation as is reasonable
given the nature, size and complexity (or otherwise) of their business or
of the relevant transaction ... but which adequately demonstrates that
their transfer pricing meets the arm’s- length standard’. This includes,
for instance, primary accounting records, tax adjustment records,
records of transactions with associated businesses, and evidence to
demonstrate that an arm’s-length result was achieved.

If an error is made in a tax return, the taxpayer may be subject to
penalties. The level of the penalty is linked to the reasons for the error,
on the basis that taxpayers are expected to take reasonable care in
maintaining records that allow them to provide a complete and accu-
rate tax return. For lack of reasonable care, the penalty is generally
between o per cent and 30 per cent of the extra tax due. For deliberate
errors this rises to 20-70 per cent, and 30-100 per cent for deliberate
and concealed errors. Penalties can in some circumstances be reduced
if the taxpayer tells HMRC about the error.

Going forward, businesses will also have to comply with country by
country reporting (CbC), which was implemented in the UK by way of
regulation on 18 March 2016. The regulations apply if the consolidated
group turnover meets the threshold of €750 million.

13 Other than complying with mandatory documentation
requirements, describe any additional benefits of preparing
transfer pricing documentation.

As there are no formal mandatory documentation requirements, the
main benefit of preparing and keeping proper transfer pricing docu-
mentation is essentially that it would assist in resolving any future
transfer pricing enquiries by HMRC. In particular, it shifts the burden
of proof to HMRC and in general helps the taxpayer to achieve and
maintain a lower tax risk rating with HMRC.

Additionally, HMRC has the power to impose penalties on tax-
payers where that taxpayer’s inaccurate tax return caused by careless
or deliberate conduct results in a loss of tax in the UK. Maintaining
good transfer pricing documentation would help to demonstrate that
the taxpayer had taken reasonable care in making any transfer pricing
adjustments to its tax return, were this to be enquired into in future.

Documentation will also be important for demonstrating compli-
ance if HMRC does implement a secondary transfer pricing regime.
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14 When must a taxpayer prepare and submit transfer pricing
documentation to comply with mandatory documentation
requirements or obtain additional benefits?

No additional documentation needs to be submitted to support an
adjustment on the tax return, unless HMRC requests it. HMRC has
information powers and may make formal requests for information if
such information is not forthcoming in response to an informal request.

As mentioned above, CbC reporting is now law in the UK and
applies to accounting periods commencing on or after 1 January 2016.
The CbC regulations apply if the consolidated group turnover meets
the threshold of €750 million.

15 What content must be included in the transfer pricing
documentation? Are a separate ‘master file’ and ‘local file’
required? What are the acceptable languages for the transfer
pricing documentation?

There are no formal requirements for transfer pricing documentation
in the UK. HMRC'’s guidance on transfer pricing documentation refers
to the OECD Guidelines at Chapter V, which contains recommenda-
tions in this regard. HMRC will also accept any documents prepared in
accordance with the EU’s Code of Conduct on transfer pricing docu-
mentation. If businesses wish to follow this code, they should write to
HMRC to inform them of this.

Despite the lack of formal requirements, HMRC generally prefers
transfer pricing information to be in the form of a full transfer pricing
report written by a professional adviser. HMRC will accept documenta-
tion prepared on a global or a regional basis as long as the analysis can
properly be applied to the UK transactions.

16 Has the tax authority proposed or adopted country-by-
country reporting? What, if any, are the differences between
the local rules adopting country-by-country reporting and the
consensus framework of BEPS Action 13?

CbC reporting was implemented in the UK for accounting periods
commencing on or after 1 January 2016. On 26 February 2016, HMRC
announced a new measure requiring UK-headed multinational enter-
prises (MNESs), or UK sub-groups of MNEs, to make an annual CbC
report to HMRC showing revenue, profit, and capital figures for each
tax jurisdiction in which they do business. There is a threshold of €750
million consolidated group turnover before the regulations apply.

Adjustments and settlement

17 How long does the authority have to review a transfer pricing
filing?

HMRC may enquire into a transfer pricing filing through its normal
enquiry procedure for tax returns. This means that HMRC has one year
from the date on which the return is filed to open any enquiry. Once the
enquiry is formally opened, there is no time limit imposed on HMRC
for concluding the enquiry, although HMRC’s own guidance manual
states that ‘unreasonable delay’ is to be avoided. The taxpayer may
apply to the Tribunal to close an enquiry if necessary.

If an enquiry results in a transfer pricing adjustment but the dis-
advantaged person has already submitted their return for the relevant
period, they will be permitted to amend their return in line with the
adjustment. As noted at question 36, HMRC has issued a consultation
document on the proposed introduction of a secondary adjustments
rule in the UK.

18 Ifthe tax authority proposes a transfer pricing adjustment,
what initial settlement options are available to the taxpayer?

Generally, UK transfer pricing disputes are settled through discussion
and agreement with HMRC through HMRC’s enquiry process. This
process involves information gathering and often a meeting between
HMRC and the parties’ advisers to discuss and resolve the issues.
HMRC has a Transfer Pricing Board which makes decisions on high-
profile or contentious transfer pricing enquiries.
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19 Ifthe tax authority asserts a final transfer pricing adjustment,
what options does the taxpayer have to dispute the
adjustment?

If a settlement is not reached through the enquiry process, or if HMRC
issues a closure notice containing a determination with which the
taxpayer disagrees, the taxpayer may ask HMRC to review the point.
Alternatively, HMRC or the taxpayer may appeal to the Tribunal for a
determination as to the correct adjustment. The UK’s most substantive
transfer pricing case in recent times was DSG Retail and othersv HMRC,
which was decided by the Tribunal in 2009.

In cases where the UK has a comprehensive double-tax treaty with
the other jurisdiction, and the taxpayer considers that the transfer
pricing adjustment is incorrect, it may be able to apply for relief under
the mutual agreement procedure. This would involve the taxpayer
approaching the competent authority of the other jurisdiction and ask-
ing it to intervene. HMRC ought to cooperate with the other competent
authority in attempting to reach a resolution.

Judicial review may also be an option where a taxpayer considers
that one or more of the grounds for review are met: for instance, the
taxpayer had a ‘legitimate expectation’ that HMRC would act in a cer-
tain way, and HMRC failed to do so. Other grounds include procedural
impropriety, or irrationality. Judicial review applications may be made
to the Tribunal.

Relief from double taxation

20 Does the country have a comprehensive income tax treaty
network? Do these treaties have effective mutual agreement
procedures?

The UK has a comprehensive double tax treaty network - one of the
largest in the world - and the vast majority of the UK’s double tax trea-
ties have effective mutual agreement procedure clauses. More recent
UK double tax treaties also tend to include mandatory binding arbitra-
tion clauses, and it is hoped that these provisions will prove more effec-
tive at resolving disputes.

21 How can a taxpayer request relief from double taxation under
the mutual agreement procedure of a tax treaty? Are there
published procedures?

HMRC has published a Statement of Practice (1/2011, updated in April
2016) which sets out the procedure a taxpayer should follow in order to
apply for relief under the mutual agreement procedure of a double tax
treaty. It is noted that in the UK there is no set form of presentation of
a case; however, other countries may have different requirements and
the taxpayer should ensure that the procedures of both jurisdictions are
followed in making its application.

22 When may a taxpayer request relief from double taxation?

Where the mutual agreement procedure is invoked under a UK tax
treaty, it must generally be presented before the expiration of six years
following the end of the chargeable period to which the case relates
(unless stated otherwise in the relevant tax treaty).

HMRC may also use its discretion to unilaterally relieve some or
all of the double tax if it concludes that the taxation applied by its treaty
partner is in accordance with the relevant double tax treaty.

23 Are there limitations on the type of relief that the competent
authority will seek, both generally and in specific cases?

There are no such limitations.

24 How effective is the competent authority in obtaining relief
from double taxation?

While HMRC does emphasise that there are no guarantees that the
mutual agreement procedure will result in a binding agreement, it is
generally considered to be effective at obtaining relief using this pro-
cedure. In the year 2013-14, HMRC resolved 46 cases and admitted a
further 61. On average, such cases took 29 months to resolve.
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Update and trends

The main UK highlights can be summarised as follows:

BEPS: The UK continues to be a strong supporter of the G20/
OECD’s Base Erosion and Profit Shifting (BEPS) and we are beginning
to see BEPS related legislation being enacted (see questions 1, 3, and
6) or consulted on (see question 37). Of these BEPS-related measures
the single most impactful is arguably the introduction of the interest
barrier rules (see questions 5 and 37) in that it makes the UK debt
regime arguably less attractive than it previously was.

Brexit: The tax and transfer pricing impact of BREXIT is yet to
be fully determined, of course, but this could potentially be far reach-
ing. We anticipate that business restructurings as a result of Brexit will
result in more transfer pricing scrutiny in the UK.

In practical terms HMRC continues to embrace a risk-based
approach to testing for compliance with the transfer pricing rules and
focusses its resources on businesses that it considers to be less open
and transparent about transfer pricing. HMRC also focuses its scrutiny
on large and complex businesses with statistics showing that while
391 reviews were started in the year to March 2015 (down from 450 in

the previous period), in fact two-thirds of the UK’s largest 800 busi-
nesses were under active investigation. This is promoting new trends
in transfer pricing documentation with businesses increasingly seek-
ing to prepare and explain transfer pricing policies on an ex ante basis
as opposed to ex post basis in the hope that this will help identify and
resolve transfer pricing disputes more quickly and easily.

Aligned with this, the BEPS project is partly responsible for an
increasing acceptance of the profit split method by HMRC in that
there is an emphasis on measuring transfer pricing outcomes on the
basis of the economic inputs relative to value contributions when
assessing transactions. Such an emphasis is not always satisfied
through traditional transactional methods particularly in instances
where differences between controlled and uncontrolled transactions
cannot be reliably adjusted for. One traditional concern with the profit
split method is that it is perceived as being responsible for increasing
transfer pricing disputes although the new dispute resolution
mechanisms proposed by BEPS may help alleviate that concern.

Advance pricing agreements

25 Does the country have an advance pricing agreement (APA)
programme? Are unilateral, bilateral and multilateral APAs
available?

The UK has had an APA programme since 1999. Unilateral, bilateral
and multilateral APAs are all available. Unilateral APAs are possible,
but HMRC's preference is for bilateral APAs.

26 Describe the process for obtaining an APA, including a
brief description of the submission requirements and any
applicable user fees.

The business seeking an APA initiates the process, using the procedure
set out by HMRC in its Statement of Practice 2/2010. HMRC requests
that businesses considering seeking an APA contact HMRC first with
an ‘expression of interest’ to discuss their plans before submitting a
formal application. The intention is that HMRC can agree a timetable
with the business. In many cases this will involve meeting with HMRC
to discuss the issues. Such preliminary discussions may take place
anonymously. Once HMRC has indicated that it is willing to consider
the APA, the business may make a formal application. HMRC will then
evaluate the application and seek further information from the busi-
ness if required. Businesses should be prepared to grant HMRC open
access to relevant documents and enter into an open dialogue with
HMRC about the key issues. No fees are payable to HMRC.

27 How long does it typically take to obtain a unilateral and a
bilateral APA?

HMRC aims to complete the APA process within 18-21 months of sub-
mission of the formal application, and it acknowledges that unilateral
APAs may be completed much more quickly. The timeline in relation to
bilateral and multilateral APAs will depend also upon the procedures of
the relevant administrations in the other country (or countries). Data
released for the year ending 14 March 2014 indicate that the average
time taken to reach agreement was 2.8 months, with 5o per cent of
APAs being agreed within 19.7 months.

28 How many years can an APA cover prospectively? Are
rollbacks available?

The business should propose a term for the APA in the application.
Typically, this will be three to five years, depending on the length of
time for which it is reasonable to suppose that the transfer pricing
methods will remain appropriate. Rollbacks are available: the taxpayer
may request this, or HMRC may propose that the rollback of the APA
would be an appropriate way of resolving enquiries into previous tax
returns. The use of an APA in this way is subject to the agreement of
other administrations in the case of bilateral or multilateral cases.
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29 What types of related-party transactions or issues can be
covered by APAs?

As set out in HMRC’s Statement of Practice 2/2010, the potential scope
of an APA is flexible and it may cover any number of a business’s trans-
fer pricing issues. Thin capitalisation issues are generally dealt with
separately through a separate, similar, procedure. Generally HMRC
will only consider agreeing an APA where the issues involved are com-
plex, or where there is a high risk of double taxation, or where the busi-
ness proposes to use a highly tailored method for its transfer pricing.

30 Isthe APA programme widely used?

The latest publicly available statistics (released in 2015) show that 43
applications for APAs were made in 2013-14. During the same year,
no applications were turned down, nine were withdrawn and 29
were agreed. HMRC considers that interest in the APA programme
remains high.

31 Isthe APA programme independent from the tax authority’s
examination function? Is it independent from the competent
authority staff who handle other double tax cases?

HMRC has a dedicated APA team which handles the APA process.

Other HMRC employees who deal with the taxpayer’s affairs and who

already have knowledge of'its business may also become involved in the

process, particularly where a roll-back is proposed to settle an enquiry.

32 What are the key advantages and disadvantages to obtaining
an APA with the tax authority?

The key advantage for a business in obtaining an APA is that it provides
certainty to the business that (if the terms of the APA are complied with)
HMRC will accept the treatment of the business’s transfer pricing issues
for the term of the agreement. Bilateral and multilateral APAs are more
useful in this regard as they provide similar assurances in respect of
the other jurisdiction’s tax administration, minimising the risk of dou-
ble taxation.

A key disadvantage to the procedure is the time and cost involved
in negotiating APAs. While HMRC's latest figures suggest that they
agree 50 per cent of APAs within 19.7 months, it can take a lot longer
than this. The protection an APA provides is also limited to certain ‘crit-
ical assumptions’ about the reliability of the method, and compliance
by the business with the terms of the APA. If HMRC considers that the
critical assumptions no longer apply or that the taxpayer has not com-
plied with the terms of the APA it may nullify or cancel an APA.

If the proposals for a secondary transfer pricing regime are imple-
mented, there will be significantly more pressure on taxpayers to get the
pricing of transactions exactly right at the outset rather than entering
into transactions and relying on primary adjustments to ensure compli-
ance once an APA has been completed. This may lead to earlier applica-
tions being made for APAs and a greater volume of APA applications.
That in turn is likely to put pressure on HMRC'’s resources and may
lengthen the process.
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Special topics

33 Isthe tax authority generally required to respect the form
of related-party transactions as actually structured? In
what circumstances can the tax authority disregard or
recharacterise related-party transactions?

HMRC’s guidance follows the OECD’s TPGs on this point. There are

two particular circumstances where it may be appropriate to disregard

the structure of a related party transaction and to recharacterise it:
where the economic substance of a transaction differs from its
form (ie, an investment structured as a debt when, in fact, at arm’s
length the transaction would have been structured as equity); and
where the arrangements made with regard to the transaction are
different from those that would have been made by independent
entities behaving in a commercially rational way.

What are some of the important factors that the tax authority
takes into account in selecting and evaluating comparables?
In particular, does the tax authority require the use of
country-specific comparable companies, or are comparables
from several jurisdictions acceptable?

34

HMRC sees internal comparables as preferable - ie, those from within
the business itself with an unconnected third party. HMRC’s practice
suggests that for UK companies, it generally makes sense to consider
UK comparables only at first. It acknowledges that the aim is to com-
pare ‘like with like’, so the focus is on whether territorial boundaries
actually create market differences. There are no set rules on the types
of comparables which are acceptable and the focus is on how similar
the transactions truly are, and whether reliable adjustments can be
made to counter any differences.

35 What is the tax authority’s position and practice with respect
to secret comparables? If secret comparables are ever used,
what procedures are in place to allow a taxpayer to defend
its own transfer pricing position against the tax authority’s
position based on secret comparables?

No. HMRC will be aware of other similar companies’ transfer pric-
ing, but it does not use secret comparables in an enquiry for setting an
arm’s-length price.

36 Are secondary transfer pricing adjustments required? What
form do they take and what are their tax consequences? Are
procedures available to obtain relief from the adverse tax
consequences of certain secondary adjustments?

The UK does not currently require secondary adjustments. However,
the government is considering introducing a secondary adjustments
rule and a consultation is currently in progress. The core proposal is that
the UK taxpayer will be deemed to have made a loan made to the party
that has received the cash ‘windfall’ arising from the transfer priced
provision and taxed on a deemed finance charge. A further update is
expected in the government’s 2016 Autumn Statement.

37 Are any categories of intercompany payments non-deductible?

No particular categories of intercompany payments are treated as non-
deductible under the transfer pricing rules. However, there are targeted
anti-avoidance rules in the debt and derivatives contracts legislation
which may operate to restrict or defer deductibility of such payments.
The worldwide debt cap rules (and the interest barrier rules which are
expected to replace it from 2017) may also have that effect.

38 How arelocation savings and other location-specific attributes
treated under the applicable transfer pricing rules? How are
they treated by the tax authority in practice (if different)?

HMRC applies the OECD’s TPG in this regard.

39 How are profits attributed to a branch or permanent
establishment (PE)? Does the tax authority treat the branch
or PE as a functionally separate enterprise and apply arm’s-
length principles? If not, what other approach is applied?
The profits attributed to the PE are those which it might be expected to
make if it were a separate enterprise, dealing independently with the
enterprise. Profits are therefore calculated on an arm’s-length basis.

40 Are any exit charges imposed on restructurings? How are they
determined?

No specific exit charges are imposed on restructurings, although a
transfer pricing adjustment may be applied within the normal course
of transfer pricing, if certain aspects of the restructuring are considered
not to be arm’s-length. A UK taxpayer which restructures its business
by moving assets out of the UK or migrating its tax residence to another
jurisdiction will, however, be subject to an exit charge unless a deferral
or other relief applies.

41 Are temporary special tax exemptions or rate reductions
provided through government bodies such as local industrial
development boards?

Northern Ireland sets its own corporation tax rate and is committed to
matching the Republic of Ireland’s 12.5 per cent corporation tax rate for
trading businesses by 2018.

There are a number of tax reliefs to encourage investment, for
example the enterprise zones scheme (which offers business rate reliefs
and enhanced capital allowances). There are also enhanced reliefs for
smaller businesses such as the enterprise and seed enterprise invest-
ment schemes, the venture capital trust scheme and enhanced research
and development tax credits.

The UK also has a ‘patent box’ regime which allows companies
to apply a lower (10 per cent) rate of corporation tax to profits from
its own patented inventions. This regime may change in line with
BEPS implementation.

Individual investors may benefit from a reduced 10 per cent rate of
capital gains tax (with a lifetime limit of £10 million) if they satisfy the
conditions required to obtain entrepreneur’s relief (for employees and
office holders) or the new investor’s relief (for others).
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