SECURITIES FINANCING TRANSACTIONS
AND REHYPOTHECATION THE CURRENT EU DIRECTION OF TRAVEL
HEDGE FUNDS
To enable our hedge fund clients to keep an eye on what’s
on the horizon, this short note summarises what the EU is
working towards when it comes to securities financing and
rehypothecation transactions.
BACKGROUND

Following the 2008 global financial crisis, the EU has had in
its sights activities often referred to as shadow banking, i.e.
credit intermediation involving entities and activities (fully or
partially) outside the regular banking system. “The overarching
aim, as reaffirmed on several occasions by the G20, is to
eliminate the dark corners in the financial sector that have
a potential impact on systemic risk or merely result from
regulatory arbitrage and extend regulation and oversight to all
systemically important financial institutions, instruments and
markets.”1
In that context, having examined and consulted on securities
financing transactions (SFTs) and rehypothecation, the view of
the European Commission is that it is important that the lack
of transparency is reduced.

Selected topics in the proposed regulation therefore include:
 A requirement to report SFT details to a trade repository
on a T+1 basis. A counterparty which is subject to the
reporting obligation may delegate the reporting of the
details of SFTs.
 Reporting by certain fund managers (management
companies of UCITS, UCITS investment companies
and AIFMs) to investors of use of SFTs and other
financing structures. AIFMs would need to include certain
information on a pre-investment disclosure basis and in
the annual report.
 Rehypothecation of customer assets should be subject to
contractually-provided informed consent of the customer
and the activity should be appropriately reflected in the
securities accounts. The counterparty receiving financial
instruments as collateral will be allowed to rehypothecate
them after having them transferred to its own account.
The proposed regulation will cover:

PROPOSED REGULATION

This has led to the European Commission’s “Proposal for a
Regulation of the European Parliament and of the Council
on reporting and transparency of securities financing
transactions”2.
The European Commission has described the proposed
regulation as having three aims:
1.

the monitoring of the build-up of systemic risks related
to SFT transactions in the financial system;

2.

the disclosure of information on such transactions to
the investors whose assets are employed in these or
equivalent transactions; and

3.

the contractual transparency of rehypothecation
activities.
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 a counterparty to a SFT that is established:
--in the EU, including all its branches irrespective of
where they are located; or
--in a third country, if the SFT is concluded in the course
of operations of an EU branch;
 management companies of UCITS and UCITS investment
companies;
 AIFMs; and
 a counterparty engaging in rehypothecation that is
established:
--in the EU, including all its branches irrespective of
where they are located; or

--in a third country, in either of the following cases:
yy
the rehypothecation is effected in the course of the
operations of an EU branch; or
yy
the rehypothecation concerns financial instruments
provided as collateral by a counterparty established
in the EU or an EU branch of a counterparty
established in a third country.
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CURRENT STATUS

The proposed regulation is now at the EU parliamentary
committee stage.

MACFARLANES LLP
20 CURSITOR STREET LONDON EC4A 1LT
T: +44 (0)20 7831 9222 F: +44 (0)20 7831 9607 DX 138 Chancery Lane www.macfarlanes.com
This note is intended to provide general information about some recent and anticipated developments which may be of interest.
It is not intended to be comprehensive nor to provide any specific legal advice and should not be acted or relied upon as doing so. Professional advice appropriate to the specific situation should always be obtained.
Macfarlanes LLP is a limited liability partnership registered in England with number OC334406. Its registered office and principal place of business are at 20 Cursitor Street, London EC4A 1LT.
The firm is not authorised under the Financial Services and Markets Act 2000, but is able in certain circumstances to offer a limited range of investment services to clients because it is authorised and regulated by the Solicitors Regulation Authority.
It can provide these investment services if they are an incidental part of the professional services it has been engaged to provide. © Macfarlanes March 2014

