MACFARLANES

CHANGES TO THE US PERSON DEFINITION AND THE ISDA
CROSS-BORDER SWAPS REPRESENTATION LETTER

DERIVATIVES AND TRADING

Please note that this note covers US law issues, and is
therefore distributed only to give an overview of this subject. For
a proper analysis of your own situation, US counsel should be
approached for advice. We would be happy to arrange this for
you.

BACKGROUND - WHY ARE WE CIRCULATING THIS?

As you may be aware, in July of this year, the Commaodity
Futures Trading Commission (CFTC) approved its final
guidance (the Guidance) on the cross-border application of
various requirements of the Dodd-Frank Wall Street Reform
and Consumer Protection Act (Dodd-Frank). At the same
time, the CFTC delayed the implementation of certain of these
requirements under an exemptive order.

This had the result that the CFTC's final interpretation of the
defined term “US Person” will not become effective until 9
October 2013.

This term is used to define the scope of some of the obligations
under Dodd-Frank, and until 9 October, the industry will

have been transacting on the basis of a relatively narrow
interpretation of “US Person” set out by the CFTC in January of
this year. As this definition will change, you should consider how
you will be affected.

“US PERSON” — HOW HAS IT CHANGED?

Essentially there are three important changes to the definition
that will come into force on 9 October. The full Guidance can
be found here but in summary the key changes for non-US
managers and funds are:

¢ [fafund or other collective investment vehicle is majority-
owned by US Persons it will now be considered a US
Person itself regardless of its place of establishment
unless it is publically offered only to non-US Persons and
is not offered to US Persons.

The Guidance states that the CFTC will interpret “majority-
owned” to mean the beneficial ownership of 50 per cent or
more of the equity or voting interests in the fund.

For the purpose of working out “ownership”, you do not
need to look through to indirect owners except where
an investor is under common control, in which case that
investor's beneficial owners do need to be taken into
account.

In other words, a master fund needs to check the US Person
status of investors in any feeder funds if the feeder funds are
under common control with the master.

¢ Ifafund (or other business entity) has its principal place
of business in the US, it will be a US Person.

Under the previous guidance, collective investment
vehicles were excluded from this limb. This exclusion no
longer applies. In addition, the CFTC have stated that they
will now generally consider the principal place of business
of a collective investment vehicle to be in the US if the
senior personnel responsible for either:

- the formation and promotion of the vehicle; or

- the implementation of the vehicle’s investment
strategy, are located in the United States.

This is because they consider the principal place of
business to be the fund’s “centre of direction, control and
co-ordination of [its] business activities”, and this will not
necessarily be the registered office of the fund or the
place where it holds board meetings or maintains its books
and records.

So, if the investment manager of a Cayman fund is in the
US, then there is a risk that the fund itself will be deemed
to be a US Person. This needs to be evaluated on a case-
by-case basis as the CFTC have gone into some detall

in considering different contractual arrangements and
analysing who a fund's decision-makers are. As such, if
you have an establishment or investment advisor in the US,
you should discuss with US counsel whether this will be
sufficient to render your fund a US Person.

¢ In relation to Swap Dealers, their foreign branches
are now to be considered US Swap Dealers for certain
purposes.

Previously, the industry was generally comfortable that
transactions with, for example, Bank of America NA,
London Branch, or Citibank NA, London Branch would
not be caught by the transaction-level requirements of
Dodd-Frank. As such, non-US Persons contracting with
such branches avoided having to adhere to either of the
two ISDA Dodd-Frank Protocols (August 2012 and March
2013).


http://www.gpo.gov/fdsys/pkg/FR-2013-07-26/pdf/2013-17958.pdf
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The CFTC have now qualified that such branches are an
integral part of the US principal entity without separate
legal existence, and so are themselves US Swap Dealers
and therefore US Persons. However, they have also

said that in circumstances where a non-US Person is
transacting with a US Swap Dealer that is a foreign branch,
then substituted compliance is potentially available. In other
words, local requirements such as EMIR in Europe may be
sufficient for the Dodd-Frank requirements to be deemed
met if those requirements are comparable to those under
Dodd-Frank. Further guidance on this is expected from the
regulators.

IF MY STATUS CHANGES, WHAT ARE THE CONSEQUENCES?
The change to this definition will have various implications for
the buy-side, as:

*

if an entity that was previously not a US Person is now a
US Person, it will become subject to a range of entity-level
obligations under Dodd-Frank, including clearing, reporting
and data reconciliation. At the least, it will need to adhere
to the two ISDA Dodd-Frank Protocols. For the full
requirements of being a US Person under Dodd-Frank, US
counsel should be contacted:;

if an entity is trading with a non-US branch of a US Swap
Dealer that is now deemed to be a US Person, it will
become subject to certain transaction-level obligations
under Dodd-Frank (including US clearing), unless it is
subject to a domestic regulatory regime that the CFTC
agrees constitutes “substituted compliance”. It too may need
to adhere to the two ISDA Dodd-Frank Protocols; and

in any event, US sell-side dealers are likely to ask buy-side
entities to confirm whether or not their status has changed
by giving a “cross-border representation”.

HOW DO | NOTIFY MY COUNTERPARTIES OF MY STATUS - THEY ARE
STARTING TO ASK?
Our views on this are as follows:

If an entity has already signed up to the ISDA Dodd-
Frank Protocols, then “extending” the protocols to cover
the cross-border representation through the ISDA

Amend platform seems the sensible way to deal with

the counterparty requests, particularly since making the
required extension is free. Please see Step 3 of the Markit
guide here for instructions on doing this. If the entity is
now a US Person, the representation to be given is simply
that the entity is a US Person.

*

If an entity has not already signed up to an ISDA Dodd-
Frank protocol, that is presumably because it did not
consider itself to be a US Person under the previous
definition. That entity therefore needs to consider whether
itis now a US Person under the Guidance (as per the
above).

- If the entity has become a US Person by virtue of
the changed definition, then its (US) counterparties
will require it to adhere to both ISDA Dodd-Frank
Protocols. As such it can deal with the cross-border
representation though the ISDA Amend platform as
noted above. Please see our earlier notes here and
here for instructions on adhering to the Dodd-Frank
Protocol.

- Ifan entity remains a non-US Person under the
Guidance, then the reason it needs to enter into
a cross-border representation is for counterparty
reasons, not regulatory reasons - i.e. the entity is
doing it because its counterparty needs it to do so
for its own regulatory requirement, not because that
entity is obliged to make the representation under
Dodd-Frank. If this is the case, then the entity has
three broad options:

i.  use the ISDA Cross-Border Swaps
Representation Letter (the CBR Letter) to
provide the “non US Person” rep to the relevant
counterparty. The form of the CBR Letter
(available here) is not contentious. It does
involve a series of representations being given
to the other party - but the entity only has to
“reasonably believe” it does or does not fulfil the
relevant criteria. The reps are not absolute. The
reps are then repeated each time a transaction
is entered into, unless the entity notifies its
counterparty to the contrary “in a timely manner”
(ie. the facts have changed); or

i.  add the relevant representations to another
document. For example, if you are mid-
negotiation of a trading document with a US
counterparty, the wording can be added to the
document. This would give scope to depart
from the wording in the CBR Letter, but as such
may involve more time and cost. Alternatively,

a counterparty may ask for its own form of
letter or questionnaire to be used. In these
circumstances the wording should be compared
to the CBR Letter; or
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i.  notify the counterparty separately of the
entity’s status. It may be possible with some
counterparties to notify them informally (e.g, by
email) of the entity's status. The benefit of this
is that it can be done simply, without involving
the underlying entity giving a representation.
However, a) most counterparties will want it
to be formally documented and b), at least
under English law, if it is reasonable for the
counterparty to rely on the informal notification
(e.g, it comes from an entity's investment
manager who is authorised to give such
information) and the counterparty suffers any
loss as a result of that reliance then the person
giving the information might risk being held to
owe a duty of care to the recipient, unless the
informal notification is carefully worded.

I AM TRYING TO MAKE A NON-US PERSON REPRESENTATION ON
ISDA AMEND OR IN THE CBR LETTER. WHAT ARE THESE OTHER
QUESTIONS?

¢  The CBR Letter, and the equivalent sections on ISDA
Amend include additional representations to be made by a
non-US Person. These are that you are not:

1. an “Affiliate Conduit” - broadly speaking an affiliate
(in the common control sense) of a US Person that
undertakes certain hedging or trading activities on
behalf of that US Person, so that the risks or benefits
of the hedging or trading are actually borne by the
US Person (in other words, a quasi-anti avoidance
type concept). This does not apply to swap dealers;
or

2. a“Guaranteed Affiliate” — an entity whose swap
obligations to your counterparties are supported by
a guarantee given by a US Person — for example a
parent guarantee where your parent is a US Person.

For this purpose, the CFTC have stated that they

consider guarantees to not only include typical payment

or performance guarantees, but also other agreements
that, in the circumstances, support the non-US Person’s
ability to perform its obligations under the relevant swap.
The CFTC has stated that the term “guarantee” will be
interpreted to include any different financial arrangements
and structures that transfer risk directly back to the US
and that they look at the substance rather than the form of
the arrangement.

¢ If however you are supported by a guarantee given by
a US Person, then two further representations must be
made. These are whether:

1. the entity giving the guarantee is oris not a
“Financial Entity” (defined in Section 2(h)(7)(C) of
the Commodity Exchange Act, as amended, and set
out in Appendix 2 to our March 2013 Dodd-Frank
Protocol note (see here)); and

2. the entity itself is an Affiliate of a Swap Dealer (and
if it is, that it is not large enough to warrant Swap
Dealer registration itself).

¢ The point of these is that even if you are not a US Person
yourself, by being an Affiliate Conduit or being guaranteed
by a US Person, then your trades will be covered by certain
elements of Dodd-Frank.

MY STATUS HASN'T CHANGED, BUT MY SWAPS WITH UK DEALER X
BENEFIT FROM A PARENT GUARANTEE FROM US ENTITY Y - DOES
THE NEW GUARANTEE GUIDANCE MENTIONED ABOVE AFFECT MY
TRADES?

The CFTC does not distinguish between the application of the
transaction-level requirements (such as clearing) to a non-US
dealer that is a Guaranteed Affiliate and a non-US dealer that is
not a Guaranteed Affiliate.

Therefore, based on the current guidance, we consider that
whether transaction-level requirements apply (including
clearing) will be determined based on the status of dealer’s
counterparty. If the counter-party (ie, your fund) is not itself

a Guaranteed Affiliate or a US Person, then the requirements
will not apply. If the fund is a Guaranteed Affiliate, clearing
would apply but the parties may be able to avail themselves of
substituted compliance and comply instead with EMIR.

For example a UK dealer with a US parent acting as its
guarantor in respect of its swap obligations to the fund will

be regarded as a Guaranteed Affiliate of the US parent for

the purposes of the CFTC's cross-border rules. If the fund is a
non-US Person that is not itself a Guaranteed Affiliate of a US
Person, the UK dealer remains a non-US Person (despite the
fact that it is a guaranteed affiliate) and so will not be caught by
Dodd-Frank clearing.



Alternatively, if the UK dealer is itself also a registered non-US CONTACT DETAILS

swap dealer (e.g. GS, MLD, it will be subject to Dodd-Frank If you would like further information or specific advice please contact:
. . WILL SYKES

requirements in the same way that a US swap dealer would be. DD: +44 (0)20 7849 2294

However, if that UK dealer is facing a non-US Person that is willsykes@macfarlanes.com

also not itself a Guaranteed Affiliate, the CFTC's transaction-

level requirements (which include clearing) would not apply to OCTOBER 2013

the swap.

MY STATUS HASN'T CHANGED, BUT MY COUNTERPARTIES THAT ARE
LONDON BRANCHES OF US BANKS ARE TELLING ME THEY ARE NOW
US PERSONS — WHAT DO | HAVE TO DO?

London branches of US swap dealers (e.g., Citibank NA,
London branch) will, as noted above, be considered US Persons
from 9 October 2013 and therefore Dodd-Frank entity-level
requirements will apply. However, where the foreign branch of

a US Person faces a non-US Person, substituted compliance
may be available as noted above. This means that certain
transaction-level requirements, such as clearing will apply to

the swap. However, assuming the CFTC determines that EU
clearing rules are equivalent, the London branch could instead
comply with relevant EMIR clearing rules in place of the CFTC
rules. Further guidance is expected.

CONCLUSION

Whether or not your status will change as a result of the
Guidance, it is likely that your counterparties will be asking you
to consider the issues above. As such, please do contact us if
you would like to discuss them. If you think that your status will
change, then US counsel should also be instructed to ensure
the ramifications of being a US Person are properly considered.

MACFARLANES LLP
20 CURSITOR STREET LONDON EC4A 1LT

T. +44 (0)20 7831 9222 F: +44 (0)20 7831 9607 DX 138 Chancery Lane www.macfarlanes.com

This note is intended to provide general information about some recent and anticipated developments which may be of interest.
Itis not intended to be comprehensive nor to provide any specific legal advice and should not be acted or relied upon as doing so. Professional advice appropriate to the specific situation should always be obtained.

Macfarlanes LLP is a limited liability partnership registered in England with number OC3344086. Its registered office and principal place of business are at 20 Cursitor Street, London EC4A 1LT.
The firm is not authorised under the Financial Services and Markets Act 2000, but is able in certain circumstances to offer a limited range of investment services to clients because it is authorised and regulated by the Solicitors Regulation Authority.
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CROSS-BORDER SWAPS REPRESENTATION LETTER

published on August 19, 2013
by the International Swaps and Derivatives Association, Inc.

On July 26, 2013, the CFTC published an “Interpretive Guidance and Policy Statement
Regarding Compliance with Certain Swap Regulations” providing guidance as to when the
CFTC will assert jurisdiction over swap transactions that have a non-U.S. element. This
representation letter allows market participants to provide counterparties with status
representations needed to determine whether compliance with various CFTC swap regulations
is required by the Interpretive Guidance. The representations in this letter are solely for the
purposes of making such determinations.

Capitalized terms used in this letter are defined in Appendix I.

. U.S. Person Representations.

Instructions: Please make one of the two representations provided below by checking the
relevant box.

Not a U.S. Person.

L] We hereby represent that we reasonably believe that we do not fall within any of the U.S.
Person Categories and believe in good faith that we would not otherwise be deemed to be
a “U.S. person” under the Interpretive Guidance. This representation shall be deemed
repeated each time we enter into a Swap Transaction with you unless we have notified
you to the contrary in a timely manner in writing prior to entering into such Swap
Transaction.

U.S. Person.

] We hereby represent that we reasonably believe that we do fall within one or more of the
U.S. Person Categories or would otherwise be deemed to be a “U.S. person” under the
Interpretive Guidance. This representation shall be deemed repeated each time we enter
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into a Swap Transaction with you unless we have notified you to the contrary in a timely
manner in writing prior to entering into such Swap Transaction.

1. Additional Representations for Non-U.S. Persons.

Instructions: If you checked the first box in Part I (“Not a U.S. Person”), please complete
Sections (A) and (B) below by checking one box in each Section.

This information is needed because certain CFTC Swap Regulations apply to transactions
with non-U.S. persons if they are “affiliate conduits” or guaranteed by a U.S. person.

(A)  Affiliate Conduit Representations.

[

Not an Affiliate Conduit.

We hereby represent that we reasonably believe, based upon the relevant guidance
in the Interpretive Guidance, including the Affiliate Conduit Factors, that we
would not be classified under the Interpretive Guidance as an “affiliate conduit.”
This representation shall be deemed repeated each time we enter into a Swap
Transaction with you unless we have notified you to the contrary in a timely
manner in writing prior to entering into such Swap Transaction.

Affiliate Conduit.

We hereby represent that we reasonably believe, based upon the relevant guidance
in the Interpretive Guidance, including the Affiliate Conduit Factors, that we
would be classified under the Interpretive Guidance as an “affiliate conduit.”
This representation shall be deemed repeated each time we enter into a Swap
Transaction with you unless we have notified you to the contrary in a timely
manner in writing prior to entering into such Swap Transaction.

(B)  Guarantee Representations.

No U.S. Person Guarantees.

We hereby represent to you as of each time we enter into a Swap Transaction with
you that, unless we have notified you to the contrary in a timely manner in writing
prior to entering into such Swap Transaction, our obligations to you in connection
with the relevant Swap are not, supported by any Guarantee (of which we are
aware) other than any Guarantee provided by a person who we reasonably believe
does not fall within any of the U.S. Person Categories and who we believe in
good faith would not otherwise be deemed a “U.S. person” under the Interpretive
Guidance.
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U.S. Person Guarantees.

We hereby represent to you as of each time we enter into a Swap Transaction with
you that, unless we have notified you to the contrary in a timely manner in writing
prior to entering into such Swap Transaction, our obligations to you in connection
with the relevant Swap are supported by a Guarantee that is provided by a person
that we reasonably believe falls within one or more of the U.S. Person Categories
or would otherwise be deemed to be a “U.S. person” under the Interpretive
Guidance.

Additional Instructions: If you checked the second box in Section (B) (“U.S. Person

Guarantees”), please further indicate in Section (C)(1) below whether such Guarantees are
provided by Financial Entities and in Section (C)(2) below whether you are affiliated with a

Swap Dealer.

(C)(1) Financial Entity Guarantors.

L]

No Financial Entity Guarantees.

We further represent to you as of each time we enter into a Swap Transaction with
you that, unless we have notified you to the contrary in a timely manner in writing
prior to entering into such Swap Transaction, we reasonably believe that no
person who would be deemed to be a “U.S. person” under the Interpretive
Guidance who is providing a Guarantee supporting our obligations to you in
connection with the relevant Swap is a Financial Entity.

Financial Entity Guarantees.

We further represent to you as of each time we enter into a Swap Transaction with
you that, unless we have notified you to the contrary in a timely manner in writing
prior to entering into such Swap Transaction, we reasonably believe that one or
more persons who would be deemed to be a “U.S. person” under the Interpretive
Guidance who is providing a Guarantee supporting our obligations to you in
connection with the relevant Swap is a Financial Entity.

(C)(2) Swap Dealer Affiliates.

L]

No Swap Dealer Affiliates.

We further represent to you as of each time we enter into a Swap Transaction with
you that, unless we have notified you to the contrary in a timely manner in writing
prior to entering into such Swap Transaction, we are not affiliated with a Swap
Dealer.





Swap Dealer Affiliates.

[] We further represent to you as of each time we enter into a Swap Transaction with
you that, unless we have notified you to the contrary in a timely manner in writing
prior to entering into such Swap Transaction, we are affiliated with a Swap Dealer
and we do not engage in a level of Swap dealing activity that would require
registration as a Swap Dealer with the CFTC.

Executed and delivered with effect from the date first written above:

[Name of entity completing letter]*

[LEI/CICI: ]
[Alternative Identifier: I’
By:

Name:

Title:

If this letter is being delivered by an agent on behalf of one or more principals, the agent should insert “as agent
for [name of principal][the principals named on the attached sheet].” If the agent is acting on behalf of more
than one principal, (i) it may list the names of such principals on a separate sheet and (ii) this letter should be
treated as if it were a separate letter with respect to each principal listed on such sheet.  Similarly, if this letter
is being delivered by a trustee on behalf of one or more trusts or trust funds, the trustee should insert “as trustee
for [name of trust or trust fund][the [trusts][trust funds] named on the attached sheet].”

If you would like to include an alternative identifier, please describe the type of identifier provided.
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Appendix I: Definitions

“Affiliate Conduit Factors” means the four factors identified in the Interpretive Guidance as
relevant to considering whether a non-U.S. person is an “affiliate conduit.”® For informational
purposes only, the text of the factors (but not the related interpretive material) is reproduced
below:

(1) the non-U.S. person is a majority-owned affiliate of a U.S. person;*

(i) the non-U.S. person is controlling, controlled by or under common control with
the U.S. person;®

(ili)  the financial results of the non-U.S. person are included in the consolidated
financial statements of the U.S. person; and

(iv)  the non-U.S. person, in the regular course of business, engages in swaps with non-
U.S. third-party(ies) for the purpose of hedging or mitigating risks faced by, or to
take positions on behalf of, its U.S. affiliate(s) and enters into offsetting swaps or
other arrangements with its U.S. affiliate(s) in order to transfer the risks and
benefits of such swaps with third-party(ies) to is U.S. affiliates.

“CEA” means the U.S. Commodity Exchange Act, as amended.
“CFTC” means the U.S. Commodity Futures Trading Commission.

“CFTC Swap Regulations” means the rules, regulations, orders and interpretations adopted or
issued by the CFTC, as in effect from time to time, that apply to Swaps and that are promulgated
under Title VII of the Dodd-Frank Wall Street Reform and Consumer Protection Act or that are
otherwise designated by the CFTC as being subject to the Interpretive Guidance.®

“Financial Entity” means a “financial entity,” as defined in Section 2(h)(7)(C) of the
Commodity Exchange Act, as amended.

For the full discussion of how the CFTC interprets the term “affiliate conduit” (or alternately “conduit
affiliate™), see the Interpretive Guidance at pp. 45358-59. Note that the discussion indicates that the term
“affiliate conduit” is not intended to include affiliates of swap dealers.

The concept of a majority-owned affiliate for these purposes is discussed in fn. 591 of the Interpretive
Guidance.

The concept of “control” for these purposes is discussed in fn. 592 of the Interpretive Guidance.

The application of the “U.S. person” concept to swap regulation is discussed at p. 45316 of the Interpretive
Guidance and the related concept of “swaps activities” is discussed at p. 45297 & fn. 38.
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“Guarantee” means an agreement or arrangement under which a person commits to provide a
financial backstop or funding against potential losses that may be incurred by another person in
connection with a Swap.’

“Interpretive Guidance” means the Interpretive Guidance and Policy Statement Regarding
Compliance with Certain Swap Regulations, 78 Fed. Reg. 45292 (July 26, 2013), as amended or
supplemented by the CFTC from time to time.?

“Swap” means a “swap” as defined in the Section 1a(47) of the CEA and CFTC Regulation
1.3(xxx). The term “Swap” also includes any foreign exchange swaps and foreign exchange
forwards that may be exempted from regulation as “swaps” by the Secretary of the Treasury
pursuant to authority granted by Section 1a(47)(E) of the Commodity Exchange Act.

“Swap Dealer” means a “swap dealer” as defined in Section 1a(49) of the CEA and CFTC
Regulation 1.3(ggg) thereunder.

“Swap Transaction” means any transaction that results in the creation of new Swap between two
or more parties or in a change to the terms of an existing Swap between parties, including
execution, termination, assignment, novation, exchange, transfer, amendment, conveyance, or
extinguishing of rights or obligations of a Swap.

“United States” or “U.S.” means the United States, its states, the District of Columbia, Puerto
Rico, the U.S. Virgin Islands, and any other territories or possessions of the United States
government, or enclave of the United States government, its agencies or instrumentalities.

“U.S. Person Categories” means the enumerated categories of “U.S. persons” that are provided
in the Interpretive Guidance.® For informational purposes only, the text of the categories (but not
the related interpretive materials) is reproduced below:

(1) any natural person who is a resident of the United States;

(i) any estate of a decedent who was a resident of the United States at the time of
death;

(ili)  any corporation, partnership, limited liability company, business or other trust,
association, joint-stock company, fund or any form of enterprise similar to any of
the foregoing (other than an entity described in prongs (iv) or (v), below) (a “legal

For a full discussion of how the CFTC interprets the term “guarantee,” see the Interpretive Guidance at p. 45320
& fn. 267 and also at p. 45355.

Available at: http://www.cftc.gov/ucm/groups/public/@Irfederalregister/documents/file/2013-17958a.pdf.

Interpretive Guidance at pp. 45316-17.





entity”)," in each case that is organized or incorporated under the laws of a state
or other jurisdiction in the United States or having its principal place of business
in the United States;"!

(iv) any pension plan for the employees, officers or principals of a legal entity
described in prong (iii), unless the pension plan is primarily for foreign employees
of such entity;

(v) any trust governed by the laws of a state or other jurisdiction in the United States,
if a court within the United States is able to exercise primary supervision over the
administration of the trust;

(vi) any commodity pool, pooled account, investment fund, or other collective
investment vehicle that is not described in prong (iii) and that is majority-owned
by one or more persons described in prong (i), (ii), (iii), (iv), or (v),** except any
commodity pool, pooled account, investment fund, or other collective investment
vehicle that is publicly offered only to non-U.S. persons and not offered to U.S.
persons; ™

(vii) any legal entity (other than a limited liability company, limited liability
partnership or similar entity where all of the owners of the entity have limited
liability) that is directly or indirectly majority-owned by one or more persons
described in prong (i), (ii), (iii), (iv), or (v) and in which such person(s) bears
unlimited responsibility for the obligations and liabilities of the legal entity;** and

10

11

12

13

14

See the Interpretive Guidance at p. 45309 regarding the inclusion of legal entities that engage in non-profit
activities, U.S. state, county and local governments and their agencies and instrumentalities. The treatment of
international financial institutions such as the World Bank is discussed at p. 45353 & fn. 531.

The CFTC indicates that the concept of “principal place of business” as applied to collective investment
vehicles requires special consideration due to the nature of such vehicles. In particular, the location of senior
personnel responsible for implementing the vehicle’s investment strategy and for forming and/or promoting the
vehicle is discussed. For discussion of the relevant considerations, see the Interpretive Guidance at pp. 45309-
12.

For purposes of making this determination, the CFTC indicates that collective investment vehicles should “look
through” direct investors in certain circumstances. See the Interpretive Guidance at pp. 45313-14 for discussion
of when a look-through is required. In addition, the Interpretive Guidance indicates that majority ownership for
this purpose is “the beneficial ownership of more than 50 percent of the equity or voting interests.”

See the Interpretive Guidance at p. 45314 regarding exclusion of collective investment vehicles that are publicly
offered only to non-U.S. persons and not offered to U.S. persons from the U.S. Person Categories.

Regarding the circumstances in which a majority of the owners of an entity are considered to be U.S. persons
with unlimited responsibility for the obligations and liabilities of the legal entity, see the Interpretive Guidance
at pp. 45312-13.
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(viii) any individual account or joint account (discretionary or not) where the beneficial
owner (or one of the beneficial owners in the case of a joint account) is a person
described in prong (i), (i), (iii), (iv), (v), (vi), or (vii).






[SDA & mark
ISDA Amend:
Cross-Border Representations

ISDA Amend Dates

Date Requirement

July 26" CFTC published an “Interpretive Guidance and Policy Statement Regarding Compliance
with Certain Swap Regulations”

August 19" ISDA: Cross-Border Representation Letter Published (ISDA)

August 30" Cross-Border Representations Notification sentto all ISDAAmend Users

September 21° Markit Launches ISDAAmend Cross-Border Representations

h . .
October 9' Cross-Border Representations deadline

ISDA Amend Events

Date Location Event

September 12" New York ISDA 2013 Annual North America Conference

th

September 19 London ISDA 2013 Annual Europe Conference
October 17" Sydney ISDA 2013 Annual Australia Conference
October 22 HongKong ISDA 2013 Annual Asia Pacific Conference
October 24™ Tokyo ISDA 2013 Annual Japan Conference
Summary

On July 26,2013, the CFTC published an “Interpretive Guidance and Policy Statement Regarding Compliance with
Certain Swap Regulations” providingguidance as to when the CFTC will assertjurisdiction over swap transactions that
have anon-U.S.element. This allows market participants to provide counterparties with status representations needed
to determinewhether compliance with various CFTC swapregulationsis required bythe Interpretive Guidance.

To facilitate these additional bilateral deliveryrequirements, ISDAand Markit have developed atechnology-based
solution, ISDAAmMend, as partof the Markit CounterpartyManager service. Itautomates the information-gathering
process and provides sharing of submitted data and documents to permissioned counterparties.



http://www2.isda.org/dodd-frank-documentation-initiative/

http://reg.isda.org/conferences/agenda/2013-isda-annual-north-america-conference-09-12-2013-0/

http://reg.isda.org/conferences/agenda/2013-isda-annual-europe-conference-09-19-2013-one-bishops-square/

http://reg.isda.org/conferences/agenda/2013-isda-annual-australia-conference-10-17-2013-four-seasons/

http://reg.isda.org/conferences/agenda/2013-isda-annual-asia-pacific-conference-10-22-2013-the-ritz-carton/

http://reg.isda.org/conferences/agenda/2013-isda-annual-japan-conference-10-24-2013-the-ritz-carton/
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ISDA Amend Process Flow

Step 1 - Sign up for Markit Counterparty Manager (New Clients)*

Online click through for Markit Counterparty Manager — sign up

ISDA Amend is a free service to non-swapdealers. Allusers need to do is log on to Markit's website and register
themselves andtheir firms. Theywill receive a username and passwordvia email and be contacted by Markit
Operations team to begin the on-boarding process.

*|f you are already an existingISDA Amend User, please proceed to Step 3.

Step 2 - Register for LEI /Pre-LEI

To ensure adequate and efficient clientinformation the LEI/Pre-LElis a mandatoryfield on ISDA Amend to facilitate the
exchange of entity informationto your counterparty. To register for LEI/Pre-LEIfor your entity see the following
suggestedsites: CICI, GEIIEI.

*If you have already registered your LEI/Pre-LEI(s), please proceed to Step 3.

Step 3 - Access and Apply Cross-Border Representations

Available date: September 21% 2013

ISDA Amend Userswillbe able to access and providetheir entity's Cross-Border Representations.

e Selection of U.S. Person Representations: U.S. Person/Nota U.S. Person
e Additional Representations for Non-U.S. Persons:

-  Affiliate ConduitRepresentation

- Guarantee Representation - General

- Guarantee Representation - Financial Entity Status

- Guarantee Representation - Swap Dealer Affiliate Status

(All applicable fields are Mandatory)

*See Appendix for detailed definitions.

ISDA Amend Cross-Border Representation Instructions

Existing clients:

1. LogontoISDA Amend
2. Fill outthe Cross- Border Representations chewvron under Manage>Entities >Edit Entities
3. Selectand permission Counterparties (dealer list) to view your representation(s)

New clients:
1. Sign on ISDAAmend on the click thru: ISDA Amend
2. Fill out Basic Information chevron under Manage>Entities>Add Entities
3. Fill outthe Cross-Border Representations chevron
4. Selectand permission Counterparties (dealer list) to view your representation(s)

*Full User Guide and FAQs available on ISDA Amend
*Bulk Upload template available for clients with entities > 25.



http://www.markit.com/en/products/distribution/document-exchange/registration.page

https://www.ciciutility.org/

http://www.wmdaten.de/index.php?mid=302

http://unavista.londonstockexchangegroup.com/unavista-about/lei

http://www.markit.com/en/products/distribution/counterparty-manager/registration.page
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User Interface View:

ISDA Additional Address n G Y
Information CvaeBenkee Information Information Rebtionshps

True Legal Name  Fund XYZ LEV CICI 1234 5AAAAAADDDDDD

Cross Border Representation @

In addition o the instructions provided below; please review the more detaled instructions that are available here Capitalized terms used in this “Cross-Border Swap Representations” section,
including the text thal is wewable when you click on blue underined lext in this section, are defined here

1. US Person Representation

Please check one box below fo make the linked representation (please click on the comesponding link fo view the fext of the relevant
representabon.)

© Not a US Person O _US Person

2. Additional Representations for Non.US Persons

Select Your
Representations

For each pair of boxes below, please check one bax to make the linked representation (please ciick on the comesponding link fo view the text of the
relevan! representation.)

(a). Affiliate Conduit Representations

Obliot an Afiliate Condut O Affiliate Condult

(b). Gurantee Representations - General
ONo US Person Gurantees OUS Person Gurantees

(c). Gurantee Representations - Financial Entity Status
©US Person Gurantees- No Financial Entity Gurantees OUS Person Gurantees - Financial Entity Gurantees

(d). Gurantee Representations - Swap Dealer Affiliate Status
OUS Person Gurantees- No Swap Dealer Afiliates OUS Person Gurantees - Swap Dealer Afihates

Regulatory Counterparty Relationship

Select and

ADD  dpply Crons Border Reguistion  Remove Cross Border Reguistion  ABPl Relationship 10 offher entibes Permission Your

(0 [Counterpanty Name| True Legal Name | LEI | Cross Border Representation Counter party
0 XYZ Company  [XVZ [123455555555A | =] [ [2€]
(0 |ABC Company _ JABC 1234555555558 | 0 | EE

For furtherinformation please contact ISDA Amend Support:
+44 (0)20 72602102 (Europe)
+1 212488 4049 (North America)

MCPMsupport@markit.com




mailto:MCPMsupport@markit.com
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Appendix:

U.S. Person Categories

Means the enumerated categories of “U.S. persons” thatare provided in the Interpretive Guidance." Forinformational
purposes only, the text of the categories (butnotthe related interpretive materials) is reproduced below

0] any natural person who is a resident of the United States;
(i) any estate of a decedent who was a resident of the United States at the time of death;
(i) any corporation, partnership, limited liability company, business or other trust, association, joint-stock

company, fund or any form of enterprise similar to any of the foregoing (other than an entitydescribed
inprongs (iv) or (v), below) (a “legal entity"),2 in each case thatis organized orincorporated under
the laws of a state or otherjurisdictionin the United States or having its principal place of businessin
the United States;*

(iv) any pension plan for the employees, officers or principals of a legal entity described in prong (iii),
unless the pension plan is primarily for foreign employees of such entity;

(v) anytrustgoverned by the laws of a state or otherjurisdiction in the United States, if a court within the
United States is able to exercise primary supervision over the administration of the trust;

(vi) any commoditypool, pooled account, investment fund, or other collective investment vehicle that is
notdescribed in prong (iii) andthatis majority-ownedbyone or more persons described in prong (i),
(i), (i), (iv), or (v),4 except any commoditypool, pooled account, investment fund, or other collective
investmentvehicle thatis publiclyoffered onlyto non-U.S. persons and not offered to U.S. persons;5

(vii) any legal entity (other than a limited liability company, limited liability partnership or similar entity
where all ofthe owners ofthe entity have limited liability) that is directly or indirectly majority-owned

Interpretive Guidance at pp. 45316-17.

See the Interpretive Guidance at p. 45309 regarding the inclusion of legal entities that engage in non-profit activities, U.S.
state, county and local governments and their agencies and instrumentalities. The treatment of international financial
institutions such as the World Bank is discussed at p. 45353 & fn. 531.

The CFTC indicates that the concept of “principal place of business™ as applied to collective investment vehicles requires
special consideration due to the nature of such vehicles. In particular, the location of senior personnel responsible for
implementing the vehicle’s investment strategy and for forming and/or promoting the vehicle is discussed. For discussion of
the relevant considerations, see the Interpretive Guidance at pp. 45309-12.

For purposes of making this determination, the CFTC indicates that collective investment vehicles should “look through”
direct investors in certain circumstances. See the Interpretive Guidance at pp. 45313-14 for discussion of when a look-
through is required. In addition, the Interpretive Guidance indicates that majority ownership for this purpose is “the
beneficial ownership of more than 50 percent of the equity or voting interests.”

See the Interpretive Guidance at p. 45314 regarding exclusion of collective investment vehicles that are publicly offered
only to non-U.S. persons and not offered to U.S. persons from the U.S. Person Categories.
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by one or more persons described in prong (i), (i), (iii), (iv), or (v) and in which such person(s) bears unlimited
responsibility for the obligations and liabilities of the legal entity;6 and

(viii) anyindividual accountorjointaccount (discretionaryor not) where the beneficial owner (or one of the
beneficial owners in the case of a jointaccount) is a person described in prong (i), (ii), (iii), (iv), (v),
(vi), or (vii).

Guarantee

Means an agreementor arrangementunder which a person commits to provide a financial backstop or funding against
potential lossesthatmaybe incurred byanother person in connection with a Swap.7

Affiliate Conduit Factors
Means the four factors identified in the Interpretive Guidance as relevantto considering whetheranon-U.S. personis an

“affiliate conduit.”® Forinformational purposes only, the text of the factors (butnotthe related interpretive material) is
reproduced below:

0] the non-U.S. person is a majority-owned affiliate of a U.S. person;9
(i) the non-U.S. person is controlling, controlled by or under common control with the U.S. person;*
(i) the financial results ofthe non-U.S. person are included in the consolidated financial statements ofthe

U.S. person; and

(iv) the non-U.S. person, in the regular course of business, engages in swaps with non-U.S. third-
party(ies) for the purpose ofhedging or mitigating risks faced by, or to take positions on behalf of, its
U.S. affiliate(s) and enters into offsetting swaps or other arrangements with its U.S. affiliate(s) in order
to transfer the risks and benefits of such swaps with third-party(ies) to is U.S. affiliates.

Regarding the circumstances in which a majority of the owners of an entity are considered to be U.S. persons with unlimited
responsibility for the obligations and liabilities of the legal entity, see the Interpretive Guidance at pp. 45312-13.

For a full discussion of how the CFTC interprets the term “guarantee,” see the Interpretive Guidance at p. 45320 & fn. 267
and also at p. 45355.

For the full discussion of how the CFTC interprets the term “affiliate conduit” (or alternately “conduit affiliate”), see the
Interpretive Guidance at pp. 45358-59. Note that the discussion indicates that the term “affiliate conduit™ is not intended to
include affiliates of swap dealers.

The concept of a majority -owned affiliate for these purposes is discussed in fn. 591 of the Interpretive Guidance.

10 The concept of “control” for these purposes is discussed in fn. 592 of the Interpretive Guidance.
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Cross-Border Representation FAQs

What is Cross-Border Representation letter?

On July 26, 2013, the CFTC published an “Interpretive Guidance and Policy Statement Regarding Compliance with
Certain Swap Regulations” (“Interpretive Guidance”) providing guidance as to when the CFTC will assert jurisdiction
over swap transactions thathave anon-U.S. element. The “Cross-Border Swaps Representations” on ISDA Amend
are designed to assistmarket participants in providing counterparties with status representations needed to determine
whether compliance with various CFTC swap regulations is required bythe Interpretive Guidance. The representations
in the Cross-Border Swaps Representations section on ISDA Amend are solely for the purposes of making such
determinations.

The Cross-Border Swaps Representations on ISDA Amend are based on the “Cross-Border Swaps Representation
Letter” published on August 19, 2013 by the International Swaps and Derivatives Association, Inc. (“Cross-Border
Swaps Representation Letter”).

The Interpretive Guidance is available at 78 Fed. Reg. 45292 (July 26, 2013) and at the following link:
http:/Aww.cftc.gov/ILawReqgulation/DoddFrankAct/Dodd-FrankFinalRules/ssLINK/2013-17958a.

Why does my entity need to provide Cross-Border Representations?

Your counterparty(ies) need these representations to determine whether the regulatory scheme for swaps adopted
under the Dodd-Frank Wall Street Reform and Consumer Protection Act (“Dodd-Frank™), in whole or in part, would
applyto the transactions or the trading relationship between you.

What are the implications if | do not complete the Cross-Border Swaps Representations?

The effect of failing to provide counterparties with the representations found in the Cross -Border Representations
section mayvary from counterpartyto counterparty. If you fail to provide a counterparty with the representations found
in the Cross-Border Representations section your trading with such counterparty could be disrupted.

If you would like to determine the consequences of notcompleting the Cross-Border Swaps Representations, please
contact your counterparty(ies).

What if | am a “U.S. person” but have not previously been identified as such?

If you are a U.S. person, your counterparty(ies) may require certain information and agreements from you in order to
bring your trading relationship into Dodd-Frank compliance. One element of this could include, among other things,
adherence to the ISDA August2012 DF Protocol and the ISDA March 2013 DF Protocol. The questionnaire information
associated with each of these protocols may also be completed via ISDA Amend.

To whom can | send Cross-Border Swaps Representations via ISDA Amend?

Participants may send representations to any counterparty that appears on the “Counterparties” list. See below for
further detail on the use of ISDA Amend.

If | send Cross-Border Swaps Representations to a counterparty that appears on the “Counterparties” list, will |
also receive Cross-Border Swaps Representations from such counterparty?



http://www2.isda.org/attachment/NTgyNA==/Cross_Border_Rep_Letter_Final.doc

http://www2.isda.org/attachment/NTgyNA==/Cross_Border_Rep_Letter_Final.doc

http://www.cftc.gov/LawRegulation/DoddFrankAct/Dodd-FrankFinalRules/ssLINK/2013-17958a

http://www2.isda.org/functional-areas/protocol-management/protocol/8

http://www2.isda.org/functional-areas/protocol-management/protocol/12



Yes, these representations will be providedto you automaticallyifthe relevant counterpartyhas uploadedits own Cross -
Border Representations onto ISDA Amend.

Where can | find the “paper” version of the Cross-Border Representation Letter?

See the following Link: ISDA - Cross Border Representation Letter.

Is there a service fee associated with providing this information via ISDA Amend?

There is no senvice is fee for buy-side market participants on ISDA Amend.

Do I need to sign an adherence letter?

The Cross-Border Swaps Representation Letter and the Cross-Border Swaps Representations section on ISDA Amend
are not associated with an ISDAprotocol and thus, no adherence letter is required. Parties mayprovide representations
directly to counterparties by completing the Cross-Border Swaps Representations on ISDA Amend without further
action.

Is the LEI/Pre-LEl a mandatory requirement for ISDA Amend?

Yes. To ensure accurate entity information is delivered to your counterparties, ISDA Amend requires a registered

LEI/Pre-LEI to be associated with your entity(ies) on the platform. To register for LEI/Pre-LEI for your entity see the
following suggested sites: CICI, GEIIEI.

What do | need to do on ISDA Amend? (See ISDA Amend User Guide for further details)

Existing clients:

4. Logonto ISDA Amend
5. Fill outthe Cross- Border chevron under Manage>Entities
6. Select Counterparties (dealer list) to view your reps

New clients:
5. Sign on ISDAAmend on the click thru: ISDA Amend
6. Fill out basic information chevron under Manage>Entities
7. Fill outthe Cross-Border chevron
8. Select Counterparties (dealer list) to view your reps

Can | bulk upload my Cross-Border Representations for my entities?
Yes, bulk upload capabilities are available — see ISDA Amend User Guide.
Can | bulk upload the permissioned relationships for my entities ?

Yes, bulk upload capabilities are available for selected ISDA Amend dealers — see ISDA Amend User Guide.



http://www2.isda.org/search?headerSearch=1&keyword=cross+border

https://www.ciciutility.org/

http://www.wmdaten.de/index.php?mid=302

http://unavista.londonstockexchangegroup.com/unavista-about/lei

http://www.markit.com/en/products/distribution/counterparty-manager/registration.page
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ISDA MARCH 2013 DF PROTOCOL QUESTIONNAIRE
GUIDE TO COMPLETION

The following sets out suggested responses for a typical non-US based fund that has been asked to adhere to
the ISDA March 2013 DF Protocol (the “Protocol”) by its US Swap Dealer counterparties, on or by 1 July 2013.
These responses are a guide only and should not be taken as giving US legal advice. For any information or
queries on whether the answers below are suitable for you, please consult US counsel. In this respect we
would be happy to obtain such advice for you if required. Question numbering refers to the numbering of the
Protocol questionnaire, hard copy form. “PCA Principal” refers to the entity on whose behalf the questionnaire
is being filled out (i.e. the fund, not the manager).

Part Il

1

PCA Principal Information and Status Representations

What is PCA Principal’s LEI/CICI?

Insert the LEI number obtained from the CICI website. This should be the same as for the ISDA
August 2012 DF Protocol. Please contact us if you have not yet done this, and wish to find out more
information.

Is PCA Principal a CFTC Swap Entity?
No.

e This is based on the assumption that you are not a “swap dealer” or a “major swap participant”
under Dodd-Frank. There are detailed rules about who is and who isn't a swap dealer — see
Appendix 1 for guidance.

To the best of its knowledge, is PCA Principal a Financial Entity?
Yes.

e A Financial Entity is a swap dealer, major swap participant, security-based swap dealer, major
security-based swap participant, commodity pool, private fund (includes hedge funds established
in the US), employee benefit plan or person predominantly engaged in activities that are financial
in nature. It is this last limb that will catch almost all offshore hedge funds, and regulated
investment funds, as investment activity will constitute activities that are financial in nature. See
Appendix 2 for the full definition.

Is PCA Principal a Financial Company?

No.

e  This only covers certain financial entities incorporated or organized under any provision of US
Federal law or the laws of any US State, and so offshore funds will not be caught. See
Appendix 3 for the full definition.

Macfarlanes LLP 20 Cursitor Street London EC4A 1LT
T +44 (0)20 7831 9222 F +44 (0)20 7831 9607 www.macfarlanes.com





ISDA March 2013 DF Protocol Questionnaire: Guide to completion MACFARLANES

Part lll

1

Is PCA Principal an Insured Depository Institution?

No.

e An Insured depository institution is any bank or savings association the deposits of which are
insured by the Federal Deposit Insurance Corporation pursuant to 12 USC Chapter 16. Most
funds are unlikely to come within this definition.

E-mail address for delivery of Notices:

Please fill in.

e You should specify here an e-mail address for the delivery of general notices pursuant to the DF
Supplement, other than notices related to Risk Valuations or Portfolio Data (covered below).

e  Alternatively, you could add “as per the current ISDA Master Agreement” or similar, if you have
established detailed notice provisions already with the counterparty.

E-mail address for delivery of Risk Valuations.

Please fill in.

e This is for the delivery of Risk Valuations under Schedule 3. See Part Il (2) below.
E-mail address for delivery of Portfolio Data.

Please fill in.

e This is for the delivery of portfolio data for the purposes of reconciliation under Schedule 4. See
Part 11l (3) below.

PCA Principal Elections

Local Business Day city or cities?
Please fill in.

e If there are any days specified in your existing ISDA documentation with the Swap Dealer, then
these should be used, for consistency. If none have been chosen previously, then this will be a
day on which commercial banks are open for general business (including for dealings in FX and
foreign currency deposits) in the city or cities specified. As this feeds into notice provisions etc.,
we would suggest that this be the city where the fund manager’s operations are based.

Does PCA Principal agree to DF Schedule 3?
Yes.
e Assuming you are a Financial Entity (see Q3 above), it is mandatory to adhere.

e The consequence of this is that you will have agreed, with effect from 1 July 2013, to a daily
production of a Risk Valuation by your counterparty (assuming it is a Swap Dealer). This is to
enable the Swap Dealer to comply with its obligations under the CFTC Regulations.

e In broad terms, the Swap Dealer will value its Risk Exposure under each Swap for its own
purposes. If there is a credit support annex in place, the Swap Dealer (acting as the “Risk
Valuation Agent”) can use the exposure calculation from that. If you would like to see the
valuations, you can request them in writing from the Swap Dealer, whereupon they will send
them to the e-mail address specified above. If you disagree with the valuation, there is then a

2 24-Jun-13 23822153.1
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dispute resolution process (and if there is a CSA in place, the CSA dispute resolution process will
be followed).

The key point is that this valuation is exclusively for the purposes of the Swap Dealer’s own risk
management obligations under the Commodities Exchange Act. This means that:

e failure to dispute the valuation does not mean that you would be deemed to have
accepted it, for any other reason; and

e acceptance of, or a dispute regarding, a Risk Valuation has no bearing on the CSA
mechanics under your ISDA and therefore has no impact on margining or on any
disputes as to margining.

The full process is set out in Appendix 4.

Does PCA Principal agree to Schedule 4?

A qualified yes.

Schedule 4 covers portfolio reconciliation. It is effective from 1 July 2013 and applies
automatically to CFTC Swap Entities (see question 2 above), but non-CFTC Swap Entities that
are covered by this Protocol (eg. Financial Entities, as per the above) will have to determine to
what extent they want to engage in the reconciliation process — Schedule 4 is not mandatory for
them.

The first issue therefore is whether to elect at all. The problem here is that Swap Dealers are
bound under the CFTC Regulations to carry out periodic portfolio reconciliation, the frequency of
which is based on the total number of swaps outstanding with the Swap Dealer’s clients. Swap
Dealers will therefore need their counterparties to engage with this process, and so if you elect
not to apply Schedule 4, we do expect your Swap Dealers to ask you to sign up to bilateral,
bespoke terms that may go beyond those in Schedule 4 (which generally reflect the minimum
required under the CFTC Regulations). It is thus likely that even if you elect not to apply
Schedule 4, you will still have to deal with Dodd-Frank Portfolio Reconciliation generally.

If you do therefore agree to Schedule 4, then the consequences of doing so will depend on the
next two elections you have to make:

1) whether A) you merely want to receive the Swap Dealer’s data and affirm/dispute it, or B) you
want a two way exchange of data so that both parties can reconcile the data; and

2) whether as an additional step, you want to further reconcile the data against a third party
Swap Data Repository’s records.

These are dealt with in 3(b) and 3(c) below.

We expect that your answers to these questions will partly be driven by what your counterparties
are requesting, and by partly by what your operations or fund administrators are willing and able
to do.

You may also wish to consider whether the portfolio reconciliation process is something you wish
to perform in-house, or out-source to a third-party (which is contemplated by Schedule 4).

Does PCA Principal agree to review or exchange Portfolio Data?

To be considered

If you elect to ‘review’, the Swap Dealers will be required to deliver (to the e-mail address noted
in Part Il (8) above) material terms and valuation data in respect of all outstanding swaps with
you, to you or your third party agent, and you (or your agent) will then have to either (1) affirm the
data or (2) dispute any discrepancy. In either case, the affirmation or notice of dispute must be

3 24-Jun-13 23822153.1
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done by the close of business on the second business day following delivery of the data. If you
dispute the discrepancy, you have to notify the Swap Dealer and the parties then have to consult
with each other in an attempt to resolve the discrepancy in a timely fashion.

If you elect ‘exchange’, you and the Swap Dealer will first have to agree the delivery dates, and
then on such dates both parties (or their agents) will be required to deliver the material terms and
valuation data in respect of all outstanding swaps between the parties, to each other (or their
agents). On or after that date, either party may perform a reconciliation. If when doing so, a party
spots a discrepancy, it will notify the other party, and the parties have to consult with each other
in an attempt to resolve the discrepancy in a timely fashion. There is however a de minimis, so
that if the difference between the two sets of data is less than 10% of the value of this higher
swap valuation, then that is not deemed to be a discrepancy for these purposes, and the parties
do not have to notify each other.

Does PCA Principal agree to reconcile against SDR Data?

To be confirmed on a case by case basis.

If you have elected to reconcile against swap data repository data, then on performing any
reconciliation set out above, each party has to reconcile against such SDR data to the extent the
SDR Data relates to material terms. Each party must also inform the other party of the particular
SDR used. If a party is unable to do this (for example, because of technology reasons) or if it
identifies a discrepancy, then it needs to notify the other party. The obligation to undertake
reconciliation against SDR data can be terminated by either party on 2 business days’ notice.

As such, as a practical matter, you should discuss with your administration team and your
counterparties as to whether SDR data is going to be used.

Standing End-User Exception Election?

No.

The End-User Exception is an exemption from the mandatory clearing obligation for the specified
OTC derivatives. Assuming that you are a Financial Entity, you will not be able to elect the end-
user clearing exemption. It is generally only available to corporate entities and in some instances
certain small banks or financial entities that are associated with a corporate end-user.

If you have elected No for this question, the other questions in this part are N/A.

Standing Opt-Out of Annual Filing?

N/A
(i)

(ii)

(i)

Is PCA Principal electing the Finance Affiliate Exception?
N/A

Is PCA Principal electing the Hedging Affiliate Exception?
N/A

Is PCA Principal exempt under the Small Bank Exemption?
N/A

How does PCA Principal generally meet its financial obligations associated with entering
into non-cleared swaps?

N/A

4 24-Jun-13 23822153.1
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(v)

(Vi)

(vii)

IS PCA Principal an SEC Issuer/Filer?

N/A

What is PCA Principal’s SEC Central Index Key number?
N/A

Did PCA Principal receive Election Approval?

N/A

Does PCA Principal agree to enter into an ISDA March 2013 DF Protocol Master Agreement?

To be considered

This option give the parties the ability to elect that there is a deemed 2002 ISDA Master
Agreement (under NY law) in place between them to govern all swaps that are not already
governed by an existing ISDA or clearing relationship.

If there is already a Master Agreement in place that will be applicable to all swap transactions in
the future, it is not a necessity to elect the March Protocol’'s Master Agreement. This should be
the state of affairs for the majority of our clients, and if that is the case then is not required.

However, if there is ever a chance that you could engage in a swap transaction not subject to a
current master agreement, then electing the March Protocol’s Master Agreement would be
advisable. Also, parties could simply elect to incorporate the March Protocol Master Agreement
as a fallback just-in-case their existing ISDA Master Agreement is challenged. If there is ever
another existing written agreement, it would take precedence over the March Protocol Master
Agreement, which should mitigate any concerns of creating ambiguities in the future regarding
which master agreement applies to a transaction.

Notwithstanding the above, your Swap Dealer counterparties may have a preference here with
respect to this election.

Notice details

If you have elected to put a deemed 2002 Master Agreement in place, as per the above, this allows
you specify your notice details.

5 24-Jun-13 23822153.1
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APPENDIX 1

Are you a swap dealer or major swap participant?

For hedge funds and asset managers, this is unlikely, and there will be wider ramifications if you are (such as
CFTC registration etc). These are generally designed to catch sell-side entities (for Swap Dealers) or
structurally significant buy-side entities (for Major Swap Participants).

It will need to be looked at on a case by case basis, but by way of general analysis, the questions below will be

helpful:

1

1.1

1.2

1.3

1.4

1.5

1.6

1.7

2.1

2.2

2.3

Swap Dealer analysis — these apply on a fund by fund basis

Does the fund purport to be a derivatives dealer?

Activities indicative of dealing include advising a counterparty as to how to use swaps to meet the
counterparty’s hedging goal s, structuring swaps on behalf of a counterparty, or helping to set market
prices rather than being subject to them.

Does the fund make a market in derivatives?

Is the fund considered by other market participants as a dealer or market maker in derivatives?

Does the fund offer to transact in derivatives in order to help mitigate the business risks of its
counterparties?

Is the gross notional amount of the fund’s derivative transactions greater than $8bn per annum?

Does the fund transact in derivatives with government entities, endowments or employee benefit
plans?

Does the fund enter into derivative transactions for speculative purposes or to otherwise profit from a
change in a position’s value?

If the answers to 1.1-1.6 are yes or the answer to 2.1.7 is no, a more detailed analysis will be needed
to determine whether you are a Swap Dealer.

Major Swap Participant analysis — applies to the legal entity holding the fund (i.e. for a cellular
company, this may be looked at the level of the company itself). It is expected that there will only be a
handful of MSPs (at present, only MBIA, the monoline insurer and Cournot Financial Products LLC,
the credit derivatives product company are MSPs, even though both are in wind-down)

Does the legal entity have current exposure arising from derivative positions of greater than $1bn,
less the amount of any collateral held against such exposure?

The uncollateralized exposure calculation should (a) be on a net basis according to the terms of any
master netting agreement and (b) be measured by marking to market the positions.

Is the gross notional amount of the entity’s currently outstanding derivative contracts greater than
$8bn?

Is the entity or trust leveraged at a ratio of 12 to 1 (liabilities to equity) or greater?

If the answer to any of the above is yes, then a more detailed analysis is needed.

6 24-Jun-13 23822153.1





ISDA March 2013 DF Protocol Questionnaire: Guide to completion MACFARLANES

@

APPENDIX 2

Financial Entities

Activities that are financial in nature

For purposes of this subsection, the following activities shall be considered to be financial in nature:

(A)
(B)

Lending, exchanging, transferring, investing for others, or safeguarding money or securities.

Insuring, guaranteeing, or indemnifying against loss, harm, damage, illness, disability, or death,
or providing and issuing annuities, and acting as principal, agent, or broker for purposes of the
foregoing, in any State.

Providing financial, investment, or economic advisory services, including advising an
investment company (as defined in section 3 of the Investment Company Act of 1940 [15
U.S.C. 80a-3]).

Issuing or selling instruments representing interests in pools of assets permissible for a bank to
hold directly.

Underwriting, dealing in, or making a market in securities.

Engaging in any activity that the Board has determined, by order or regulation that is in effect
on November 12, 1999, to be so closely related to banking or managing or controlling banks as
to be a proper incident thereto (subject to the same terms and conditions contained in such
order or regulation, unless modified by the Board).

Engaging, in the United States, in any activity that—
(i) a bank holding company may engage in outside of the United States; and

(i) the Board has determined, under regulations prescribed or interpretations issued
pursuant to subsection (c)(13) of this section (as in effect on the day before November
12, 1999) to be usual in connection with the transaction of banking or other financial
operations abroad.

Directly or indirectly acquiring or controlling, whether as principal, on behalf of 1 or more
entities (including entities, other than a depository institution or subsidiary of a depository
institution, that the bank holding company controls), or otherwise, shares, assets, or ownership
interests (including debt or equity securities, partnership interests, trust certificates, or other
instruments representing ownership) of a company or other entity, whether or not constituting
control of such company or entity, engaged in any activity not authorized pursuant to this
section if—

(i) the shares, assets, or ownership interests are not acquired or held by a depository
institution or subsidiary of a depository institution;

(ii) such shares, assets, or ownership interests are acquired and held by—
()  asecurities affiliate or an affiliate thereof; or
(1) an affiliate of an insurance company described in subparagraph (I)(ii) that
provides investment advice to an insurance company and is registered pursuant

to the Investment Advisers Act of 1940 [15 U.S.C. 80b—1 et seq.], or an affiliate of
such investment adviser;

7 24-Jun-13 23822153.1





ISDA March 2013 DF Protocol Questionnaire: Guide to completion MACFARLANES

as part of a bona fide underwriting or merchant or investment banking activity, including
investment activities engaged in for the purpose of appreciation and ultimate resale or
disposition of the investment;

(i)

(iv)

such shares, assets, or ownership interests are held for a period of time to enable the
sale or disposition thereof on a reasonable basis consistent with the financial viability of
the activities described in clause (ii); and

during the period such shares, assets, or ownership interests are held, the bank holding
company does not routinely manage or operate such company or entity except as may
be necessary or required to obtain a reasonable return on investment upon resale or
disposition.

Directly or indirectly acquiring or controlling, whether as principal, on behalf of 1 or more
entities (including entities, other than a depository institution or subsidiary of a depository
institution, that the bank holding company controls) or otherwise, shares, assets, or ownership
interests (including debt or equity securities, partnership interests, trust certificates or other
instruments representing ownership) of a company or other entity, whether or not constituting
control of such company or entity, engaged in any activity not authorized pursuant to this
section if—

(i)

(iv)

the shares, assets, or ownership interests are not acquired or held by a depository
institution or a subsidiary of a depository institution;

such shares, assets, or ownership interests are acquired and held by an insurance
company that is predominantly engaged in underwriting life, accident and health, or
property and casualty insurance (other than credit-related insurance) or providing and
issuing annuities;

such shares, assets, or ownership interests represent an investment made in the
ordinary course of business of such insurance company in accordance with relevant
State law governing such investments; and

during the period such shares, assets, or ownership interests are held, the bank holding
company does not routinely manage or operate such company except as may be
necessary or required to obtain a reasonable return on investment.
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APPENDIX 3
Financial Companies
(12 USC S.5381(a)(11))
(11) Financial company
The term “financial company” means any company that—

(A) isincorporated or organized under any provision of Federal law or the laws of any State;

(i) a bank holding company, as defined in section 1841 (a) of this title;
(i)  anonbank financial company supervised by the Board of Governors;

(i) any company that is predominantly engaged in activities that the Board of Governors has
determined are financial in nature or incidental thereto for purposes of section 1843 (k) of this title
other than a company described in clause (i) or (ii); or

(iv) any subsidiary of any company described in any of clauses (i) through (iii) that is predominantly
engaged in activities that the Board of Governors has determined are financial in nature or
incidental thereto for purposes of section 1843 (k) of this title (other than a subsidiary that is an
insured depository institution or an insurance company); and

(C) is not a Farm Credit System institution chartered under and subject to the provisions of the Farm Credit
Act of 1971, as amended (12 U.S.C. 2001 et seq.), a governmental entity, or a regulated entity, as defined
under section 4502 (20) of this title.
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Part I.

APPENDIX 4
Risk Valuation Process
(March 2013 DF Supplement, Schedule 3)

Calculation of Risk Valuations for Purposes of Section 4s(j) of the CEA

Each Party agrees that:

3.1.

3.2.

3.3

3.4.

Part Il.

On each Risk Valuation Date, the Risk Valuation Agent in respect of each Swap for which a
Transaction Event has occurred after the Applicable STRD Compliance Date (or its agent) will
calculate the Risk Valuation of such Swap, provided that if CP has provided the Risk Valuation Agent
with a CSA Valuation for such Swap and such Risk Valuation Date pursuant to a CSA Valuation
Process that the Risk Valuation Agent has determined in good faith will allow the Risk Valuation
Agent to satisfy the requirements of CFTC Regulation 23.504(b) as they relate to Section 4s(j) of the
CEA, the Risk Valuation Agent may elect to treat such CSA Valuation as the Risk Valuation for such
Swap.

Upon written request by CP [the Fund] delivered to the Risk Valuation Agent in accordance with the
Notice Procedures on or prior to the Joint Business Day following a Risk Valuation Date, the Risk
Valuation Agent (or its agent) will notify the CP of the Risk Valuations determined by it for such Risk
Valuation Date pursuant to Section 3.1 of this March 2013 DF Schedule 3. Unless otherwise agreed
by the Parties, the Risk Valuation Agent shall not be obligated to disclose to CP any confidential,
proprietary information about any model the Risk Valuation Agent may use to value a Swap.

Notification of a Risk Valuation may be provided through any of the following means, each of which is
agreed by the parties to be reliable: (i) written notice delivered by the Risk Valuation Agent to the CP
in accordance with the Notice Procedures, (ii) any means agreed by the Parties for the delivery of
CSA Valuations or (iii) posting on a secure web page at, or accessible through, a URL designated in a
written notice given to CP pursuant to the Notice Procedures.

Each Risk Valuation will be determined by the Risk Valuation Agent (or its agent) acting in good faith
and using commercially reasonable procedures in order to produce a commercially reasonable result.

Dispute Resolution for Risk Valuations for Purposes of Section 4s(j) of the CEA

Each Party agrees that:

3.5.

3.6.

3.7.

If CP wishes to dispute the Risk Valuation Agent’s calculation of a Risk Valuation, CP shall notify the
Risk Valuation Agent in writing in accordance with the Notice Procedures on or prior to the close of
business on the Joint Business Day following the date on which CP was notified of such Risk
Valuation. Such notice shall include CP’s calculation of the Risk Valuations for all Swaps as of the
relevant date for which the Risk Valuation Agent has provided Risk Valuations to CP, which must be
calculated by CP acting in good faith and using commercially reasonable procedures in order to
produce a commercially reasonable result.

If CP disputes the Risk Valuation Agent’s calculation of a Risk Valuation and the Parties have agreed
in writing (whether as part of the Agreement or otherwise) to a valuation dispute resolution process by
which CSA Valuations are to be determined, then such process will be applied to resolve the dispute
of such Risk Valuation (as if such dispute of a Risk Valuation were a dispute of a CSA Valuation, each
Swap that is the subject of the dispute were the only Swap for which a CSA Valuation was being
disputed, and CP was the disputing party).

If CP disputes the Risk Valuation Agent’s calculation of a Risk Valuation and the Parties have not
agreed in writing (whether as part of the Agreement or otherwise) to a valuation dispute resolution
process by which CSA Valuations are to be determined, then the following process will apply in
respect of the dispute of such Risk Valuation:

a. the Parties will consult with each other in an attempt to resolve the dispute; and
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3.8.

Part Ill.

3.9.

3.10.

3.11.

b. if they fail to resolve the dispute in a timely fashion, then the Risk Valuation Agent will
recalculate the Risk Valuation as of the Recalculation Date by seeking four actual quotations at
mid-market from Reference Market-makers and taking the arithmetic average of those
obtained; provided that if four quotations are not available, then fewer than four quotations may
be used; and, if no quotations are available, then the Risk Valuation Agent’s original Risk
Valuation calculation will be used.

Following a recalculation pursuant to Section 3.7 of this March 2013 DF Schedule 3, the Risk
Valuation Agent will notify CP not later than the close of business on the Local Business Day of the
Risk Valuation Agent following the date of such recalculation, and such recalculation shall be the Risk
Valuation for the applicable Risk Valuation Date.

Relationship to Other Valuations

The Parties agree and acknowledge that the process provided herein for the production and dispute
of Risk Valuations is exclusively for determining the value of each relevant Swap for the purpose of
compliance by CFTC Swap Entity (or if each Party is a CFTC Swap Entity, compliance by each Party)
with risk management requirements under Section 4s(j) of the CEA. Failure by CP to dispute a Risk
Valuation calculated by the Risk Valuation Agent does not constitute acceptance by CP of the
accuracy of the Risk Valuation for any other purpose.

Resolution of any disputed Risk Valuation using a procedure specified in Part Il of this March 2013 DF
Schedule 3 is not binding on either Party for any purpose other than the CFTC Swap Entity’s
compliance with risk management requirements under Section 4s(j) of the CEA. Each Party agrees
that nothing in this March 2013 DF Supplement providing for the calculation of Risk Valuations or for
any right to dispute valuations in connection with such Risk Valuations shall Valuations or disputes
regarding CSA Valuations or constitute a waiver of any right to dispute a CSA Valuation. Any
resolutions of disputes regarding CSA Valuations may be different from the resolutions of disputes
regarding Risk Valuations. The Parties acknowledge that the adoption of margin regulations under
Section 4s(e) of the CEA may require additional agreements between the Parties regarding the
calculation of Swap valuations for purposes of such regulations and CFTC Swap Entity’s compliance
with risk management requirements under Section 4s(j) of the CEA, and the Parties’ agreement to
incorporate this March 2013 DF Schedule 3 in no way constitutes agreement to adopt the procedures
provided herein with respect to the calculation of, or resolution of disputes regarding, margin
valuations.

Notwithstanding anything to the contrary in this March 2013 DF Supplement, the Parties may in good
faith agree to any other procedure for (i) the calculation of Risk Valuations and/or (ii) the resolution of
any dispute between them, in either case, whether in addition to or in substitution of the procedures
set out in this March 2013 DF Supplement.
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