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As a result of this, rules were introduced with effect from 
6 April 2017 that limit the length of time for which a non-UK 
domicile may be claimed for tax purposes by long-term UK resi-
dents.  Under these rules, such individuals will become deemed 
domiciled in the UK for all tax purposes once they have been 
resident for at least 15 of the prior 20 tax years.  Once the indi-
vidual is deemed domiciled under this test, they will become 
subject to income tax, capital gains tax and inheritance tax in the 
same way as a UK-resident and domiciled individual.

These changes also affect the treatment of non-UK struc-
tures created by non-UK-domiciled individuals under the 
anti-avoidance provisions explained at question 2.5 below.  
However, structures established by deemed domiciliaries are 
treated more favourably than those set up by an individual who 
is actually domiciled in the UK.  Broadly speaking, the effect 
is that tax is not payable on non-UK income/gains within the 
structure but only on benefits received from the structure.

One of the harshest aspects of the new regime is reserved 
for individuals who were born in the UK with a UK domicile 
of origin, but who have later moved away from the UK and 
acquired a foreign domicile.  If such individuals move back to 
the UK and become UK-resident (even on a short-term basis), 
they will be treated as becoming UK-domiciled for income and 
capital gains tax purposes as soon as they become UK-resident 
again, and for inheritance tax purposes once they have been back 
in the UK for a year.  It is clear that the Government wants to 
ensure that structures created by these individuals while domi-
ciled and resident abroad will not continue to enjoy any benefi-
cial tax status following their “return”, including the exemption 
from inheritance tax for trusts set up whilst non-domiciled – 
described in question 3.1 below.

1.3 To what extent is residence relevant in determining 
liability to taxation in your jurisdiction?

Inheritance tax
Residence is not the main connecting factor in relation to inher-
itance tax.  Instead, domicile is of primary relevance.  However, 
residence is important in three ways in relation to inheritance tax.

Firstly, residence in the UK can result in the deemed domicile 
rules described above applying.

Secondly, a limited number of exemptions apply where a 
person is resident outside the UK.  The first relates to secu-
rities that have been issued by the Treasury, which qualify for 
exemption from taxation if they are in the beneficial ownership 
of persons resident outside the UK.  The exemption does not 
depend on the person being domiciled outside the UK.  The 

1 Connection Factors

1.1 To what extent is domicile or habitual residence 
relevant in determining liability to taxation in your 
jurisdiction?

As can be seen from the discussion of pre-entry planning below, 
domicile is a key factor in determining the extent (and nature) of 
an individual’s liability to UK tax; its relevance is second only to 
their residence.  Habitual residence is not relevant to an individ-
ual’s liability to tax in the UK.

1.2 If domicile or habitual residence is relevant, how is 
it defined for taxation purposes?

Under the law of England and Wales, a person initially has a 
domicile of origin, which is the domicile of their father at the 
date of their birth.  In the case of parents who are not married, 
the child’s domicile will be that of the parent with whom the 
child usually lives and there is no presumption that the father’s 
domicile is the domicile of origin of the child.

The domicile of a person under 16 is, in general, the same as, 
and will change with, the domicile of the person on whom the 
child is legally dependent (referred to as a domicile of dependency).

Once an individual reaches the age of 16, he or she can acquire 
a new domicile (a domicile of choice).  To do this, two factors 
must be satisfied: firstly, the person must reside in another 
country; and secondly, the person must intend to live there 
permanently or indefinitely.  The onus of showing that a domi-
cile of origin has been lost is on the person alleging or asserting 
the change in domicile.  The standard of proof required to show 
the settled intention to live in the new country permanently or 
indefinitely is high.  In English law, the domicile of origin is 
adhesive and difficult to shed.

A domicile of choice will be lost if the person ceases to reside 
in the country of the domicile of choice, intending not to return 
to reside there permanently or indefinitely.  Having lost their 
domicile of choice, they will acquire a new domicile of choice 
if the residence and intention factors explained above are satis-
fied.  If a new domicile of choice is not acquired, the domicile 
of origin will revert.

These rules are generally helpful to individuals moving to 
the UK.  It may be possible for a person whose intentions are 
clear, or who intends to return to another country (not neces-
sarily their domicile of origin) on the occurrence of some event 
that is not unrealistic, to retain their non-UK domicile of origin 
for many years.
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1.4 If residence is relevant, how is it defined for 
taxation purposes?

Up until 6 April 2013, the test for residence was largely based on 
case law and on Her Majesty’s Revenue and Customs’ (HMRC) 
published practice.

The Finance Act 2013 introduced a statutory test of residence 
applying as from 6 April 2013.

The structure of the statutory residence test is to provide 
three separate tests as follows:
■	 firstly,	the	automatic	UK	tests	whereby	an	individual	satis-

fying any of these tests will be UK-resident;
■	 secondly,	 the	 automatic	 overseas	 tests	 whereby	 an	 indi-

vidual satisfying any of these tests will be non-resident and 
importantly an individual satisfying any of the automatic 
overseas tests cannot be UK-resident under the automatic 
UK tests; and

■	 thirdly,	the	sufficient	ties	test.		This	will	apply	to	an	indi-
vidual who is neither automatically resident under the 
automatic UK tests nor automatically non-resident under 
the automatic overseas tests.  A number of ties are counted 
in relation to an individual in determining whether or not 
he or she is UK-resident for a particular tax year.

For certain purposes, days spent in the UK due to exceptional 
circumstances are ignored.  However, the maximum number of 
days that can be discounted in any one tax year is 60.  The impact 
of this in the context of coronavirus is discussed at question 1.8 
below.

The automatic overseas tests are as follows:
■	 Firstly,	where	the	individual	was	resident	in	the	UK	for	one	

or more of the three tax years preceding the year and the 
number of days in that year that he spends in the UK is less 
than 16.

■	 Secondly,	where	the	individual	was	resident	in	the	UK	for	
none of the three tax years preceding the year in question 
and the number of days he or she spends in the UK in that 
year is less than 46.

■	 The	 third	 automatic	overseas	 test	 is	 satisfied	 if	 the	 indi-
vidual works full time overseas in the year.

The automatic UK tests will be satisfied as follows:
■	 The	 first	 automatic	 residence	 test	will	 be	 satisfied	 if	 the	

individual spends at least 183 days in the UK in that year.
■	 The	second	automatic	residence	test	will	be	satisfied	if	the	

individual has a home in the UK during the year, is present 
in the UK home for at least 30 days in the year and while 
he has the UK home there is a period of 91 consecutive 
days (at least 30 of which fall within the year in question) 
in which he has no overseas home, or he has one or more 
overseas homes in none of which he or she is present for 
more than 29 days during the year.

■	 The	third	automatic	UK	test	 is	satisfied	 if	 the	 individual	
works full-time in the UK for 365 days or more and at least 
one day in that period falls in the year in question.

Under the sufficient ties test, an individual will be resident 
in the UK if he or she has sufficient UK ties in the year.  The 
number of ties required will depend on how many days the indi-
vidual spends in the UK and on whether or not the individual 
was resident in the UK in any of the previous three tax years.  
The number of ties required is set out below.

second relates to qualifying foreign currency accounts, which 
are exempt on the death of a person who is not domiciled or resi-
dent in the UK.  A “qualifying foreign currency account” means 
any account other than one denominated in sterling.

Thirdly, the residence of trustees can be relevant to deter-
mine who is liable to pay inheritance tax on settled property 
if a chargeable event occurs during the lifetime of the settlor.  
Normally, the trustees are liable, but the settlor can be liable 
where the trustees are not UK-resident.

Income tax
Residence is a key connecting factor for income tax purposes.  
Income arising to a person resident in the UK is liable to income 
tax but subject to the application of the remittance basis of taxa-
tion (see question 2.2 below) for persons who are not domiciled 
or deemed domiciled in the UK.

A person who has been resident in the UK for at least four 
of the preceding seven tax years and then becomes non-resident 
will remain liable to UK income tax on certain types of income 
unless the person remains non-resident for more than five years 
(normally this means being non-resident for six tax years).  The 
income that is liable to tax includes certain employment income, 
pension income, foreign income taxed on the remittance basis that 
arose before the period of non-residence began, dividends from 
private companies and most gains from life insurance contracts.

Certain UK source income arising to a non-resident person 
can be liable to UK income tax, although the scope of the 
non-UK resident’s liability to income tax is limited to the sum 
of the following amounts: firstly, any tax deducted at source or 
treated as tax credits (for example, tax deducted from interest 
income); and secondly, tax on UK source income other than 
“disregarded income”.  Disregarded income encompasses most 
savings, investment and pension income.  The main categories 
of UK source income liable to tax will be income from land and 
buildings and employment income.

A non-resident who claims the benefit of these provisions will 
not benefit from personal allowances that are otherwise avail-
able.  Personal allowances include an income tax personal allow-
ance (£12,570 for the tax year 2021/22).

Capital gains tax
For capital gains tax purposes, residence is also the primary 
connecting factor.  A person is chargeable to capital gains tax 
in respect of chargeable gains accruing in a year of assessment 
during any part of which he is resident in the UK.  For a discus-
sion of the remittance basis for non-UK-domiciled persons, see 
question 2.2 below.

There is a similar rule to that applying for income tax for 
persons who realise capital gains in a period of non-residence of 
five tax years or less.

A person who is not resident in the UK is, however, charge-
able to capital gains tax where he is carrying on a trade in the 
UK through a branch or agency.  Such a person is chargeable 
on capital gains accruing on the disposal of assets situated in 
the UK used for the purposes of trade at or before the time on 
which the gain accrued.  A similar rule applies to non-resident 
companies with a permanent establishment in the UK.

In addition, non-residents are subject to UK capital gains tax 
(or corporation tax) on gains arising on the disposal of all UK 
real estate (not just residential property) and on the disposal of 
interests in “property-rich” vehicles (i.e. where more than 75% 
of the value derives from UK real estate).



231Macfarlanes LLP

Private Client 2022

The domicile of a person under the general law will be deter-
mined by reference to the overall factual situation of the person 
as well as the person’s intention.  Nationality may therefore be a 
factor in determining a person’s domicile in some cases.

Nationality may also be relevant in determining an individu-
al’s residence status for the purposes of a double tax treaty.  It 
is also relevant under the UK/US Double Tax Treaty on estates 
and gifts.  Assets other than the assets of a permanent establish-
ment and real property situated in the state concerned will be 
exempt from estate and gift taxation in that state if the benefi-
cial owner (or the settlor of the trust concerned) was domiciled 
in the other contracting state and not a national of the state in 
which the assets are situated.

1.6 If nationality is relevant, how is it defined for 
taxation purposes?

As outlined above, nationality is not generally relevant for taxa-
tion purposes.  However, so far as nationality is relevant, this 
means full British citizenship rather than other categories (such 
as citizenship of British overseas or dependent territories).

1.7 What other connecting factors (if any) are 
relevant in determining a person’s liability to tax in your 
jurisdiction?

The main connecting factors are an individual’s residence and 
domicile.  As will be clear from the discussion above, however, 
the situs of an individual’s assets and the source of any income 
will also be relevant (e.g. non-UK residents are generally subject 
to UK capital gains tax on gains and UK income tax on rent 
received from UK real estate).

In particular, UK inheritance tax is payable (subject to appli-
cation of any double tax treaty – see question 6.3 below) in 
respect of all assets situated in the UK, even if the owner is 
neither resident nor domiciled in the UK.

Source and situs are particularly relevant in the context of the 
remittance basis of taxation described in more detail in ques-
tion 2.2 below.

In an employment income tax context, a non-UK-resident indi-
vidual’s liability to income tax on earnings in respect of his duties 
will depend on the extent to which they are performed in the UK.

Similarly, a non-resident’s liability for tax on trading profits 
depends on whether the trade is carried on in the UK.

1.8 Have the definitions or requirements in relation to 
any connecting factors been amended to take account 
of involuntary presence in (or absence from) your 
jurisdiction as a result of the coronavirus pandemic?

Changes have been made to the statutory resident test (see ques-
tion 1.4 above), which are intended to ensure that individuals 
who come to the UK will not become UK tax resident if they are 
a medical or healthcare professional or are working in connec-
tion with the development or production of medicines or equip-
ment relating to coronavirus.

There have, however, been no changes to the rules for deter-
mining residence or domicile in the UK for other individuals.

As mentioned in question 1.4 above, up to 60 days’ presence 
in the UK can be ignored in counting days spent in the UK for 
the purposes of the statutory resident test, if those days are as a 
result of exceptional circumstances.

The following table shows how many UK ties are sufficient 
in the case where an individual was resident in the UK in one or 
more of the three preceding tax years.

Days spent by 
the individual in 
the UK in year X

Number of 
UK ties that 
are sufficient

UK ties

More than 15 but 
fewer than 46 4

A family tie 
An accommodation tie
A 90-day tie
A work tie
A country tie

More than 45 but 
fewer than 91 3

More than 90 but 
fewer than 121 2

More than 120 1

The table below shows how many UK ties are sufficient in a 
case where an individual was resident in the UK for none of the 
three tax years preceding year X.

Days spent by 
the individual in 
the UK in year X

Number of 
UK ties that 
are sufficient

UK ties

More than 45 but 
fewer than 91 All 4

A family tie 
An accommodation tie
A 90-day tie
A work tie

More than 90 but 
fewer than 121 3

More than 120 2

The UK ties are defined in broad terms as follows:
■	 An	individual	has	a	family	tie	if	their	spouse,	civil	partner,	

cohabitee with whom they live as husband and wife or 
their child under the age of 18 is UK-resident in the year.

■	 An	 individual	 has	 an	 accommodation	 tie	 if	 they	 have	 a	
place available to them to live in the UK (they do not have 
to own the property) for a continuous period of at least 
91 days during the year and the person spends at least one 
night at that place in the year.

■	 An	individual	has	a	90-day	tie	in	a	year	if	the	person	has	
spent more than 90 days in the UK in either or both of the 
two tax years preceding the year concerned.

■	 An	individual	has	a	work	tie	if	they	work	for	at	least	three	
hours in the UK on at least 40 days (whether continuously 
or intermittently) in the year.

■	 An	 individual	 has	 a	 country	 tie	 if	 the	 country	 in	which	
the person is present at the end of the day for the greatest 
number of days in the year is the UK.

Generally speaking, an individual will be tax resident for a 
whole tax year, even if they arrive part of the way through the 
year; although, in certain circumstances, they will not have to 
pay tax on income/gains arising before they arrive.

1.5 To what extent is nationality relevant in 
determining liability to taxation in your jurisdiction?

Nationality is not generally a factor that is relevant to liability 
to taxation.  However, there are some contexts in which it can 
play a part.
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In the past, many non-UK-domiciled individuals purchased 
UK residential property through non-UK-incorporated compa-
nies.  The shares in such a non-UK-incorporated company are 
non-UK-situated assets for inheritance tax purposes and, there-
fore, provided that the individual remained non-UK-domiciled, 
would pass free of inheritance tax on their death.  The fact that 
the value of the company was represented solely by UK real 
estate was irrelevant.

From 6 April 2017, non-UK-domiciled individuals who hold 
UK residential property indirectly are now within the scope of 
UK inheritance tax; such that ownership by non-UK compa-
nies, partnerships, trusts or other opaque vehicles will no longer 
exclude inheritance tax charges.

In addition, the benefit of loans used to purchase UK residen-
tial property and any collateral for such loans are subject to UK 
inheritance tax.  These new rules apply whether or not the owner 
of the asset in question is UK-resident.

The UK currently has no wealth taxes.

2.2 How and to what extent are persons who become 
established in your jurisdiction liable to income and 
capital gains tax?

Liability to income and capital gains tax is primarily based on 
being resident in the UK.  A person who is resident but not 
domiciled (and not deemed domiciled) in the UK can elect to 
pay income and capital gains tax on the remittance basis.

The effect of claiming the benefit of the remittance basis is 
that non-UK source income and gains on non-UK assets are only 
taxable if the overseas income/gains are “remitted” to the UK.

A person who has been resident in the UK for more than seven 
out of the preceding nine years of assessment has to pay a remit-
tance basis charge of £30,000 per year in order to validly elect to 
pay tax on the remittance basis.  This is increased to £60,000 per 
year for a person who has been UK-resident for at least 12 out 
of the preceding 14 tax years.  This liability is in addition to the 
liability for tax on any non-UK income or gains that are remitted 
to the UK.  As described above, once an individual has been resi-
dent in the UK for 15 out of the previous 20 years, they can no 
longer benefit from the remittance basis of taxation.

The definition of remittance is very wide.  It includes any use or 
enjoyment of the overseas income/gains in the UK.  For example, 
using an overseas credit card to pay for a flight from Paris to 
London booked with a travel agent in Paris would be a taxable 
remittance if the cost is met out of overseas income and gains.

A remittance can also arise where a borrowing that relates to 
the UK is funded or facilitated out of offshore income or capital 
gains.  The use of offshore income or capital gains as security for 
such a loan will, for example, give rise to a deemed remittance 
of that income or capital gains in addition to any further remit-
tance of other offshore income or capital gains used to service 
or repay the borrowing.

In addition, the remittance of the income or gains of the 
non-domiciled UK-resident individual by certain close family 
members or by associated structures would be deemed a remit-
tance by that person.  This includes the individual’s spouse or 
civil partner, child or grandchild under the age of 18, a closely 
controlled company in which the individual or other relevant 
person is a participator and the trustees of a settlement, of which 
a relevant person is a beneficiary or a body connected with such 
a settlement.

However, there are a number of situations where no tax charge 
will arise even though there has been a remittance.  For example, 
foreign income and capital gains brought into the UK by the 
individual concerned or by a relevant person for the purposes of 
making an investment in a private trading company are treated 
as not having been remitted. 

HMRC have confirmed that individuals who have been unable 
to leave the UK as a result of quarantine/self-isolation, official 
Government advice, closure of international borders or a require-
ment by an employer to return temporarily to the UK should be able 
to take advantage of the exemption for exceptional circumstances.

However, for some individuals, this will be of limited benefit, 
given that:
1. The UK advice against non-essential international travel 

was in place for much more than 60 days.
2. The ability to ignore days spent in the UK as a result of 

exceptional circumstances does not apply for all of the 
purposes of the statutory resident test.  For example, 
if the individual works in the UK for more than three 
hours a day on at least 40 days, they will have a work tie 
and will therefore be able to spend fewer days in the UK 
without becoming UK-resident.  Similarly, if an individual 
who normally works full time overseas spends at least 31 
days in the UK, this will prevent them from being auto-
matically treated as non-resident with the risk that they 
could become UK-resident under the “sufficient ties” test 
described in question 1.4 above.

A potential problem arises in relation to the residence of 
companies where one or more directors is stranded in the UK 
and is therefore taking decisions in the UK (see question 5.1 
below).  However, HMRC have confirmed that the question of 
whether a company is tax resident in the UK as a result of being 
managed and controlled in the UK is to be determined over a 
period of time and so the fact that one or more directors are 
temporarily unable to leave the UK should not, in the longer 
term, affect the company’s residence status.

2 General Taxation Regime

2.1 What gift, estate or wealth taxes apply that are 
relevant to persons becoming established in your 
jurisdiction?

Inheritance tax will be relevant for a person becoming estab-
lished in the UK because such a person may acquire UK assets.  
The assets might be a house or other residence, although in early 
years a person may have a tenancy or short-term lease, which may 
not have a significant value, rather than a freehold or long lease-
hold interest.  A person will also be likely to acquire personal 
chattels, UK bank accounts, and other financial assets in the UK.

Assets situated in the UK are within the scope of inheritance 
tax whether or not the owner is UK-resident or domiciled.  There 
are exceptions to this rule, such as exemptions under the double 
taxation agreements (see question 6.3 below) and the exemption 
for UK authorised unit trusts or open-ended investment compa-
nies (OEICs) in the ownership of a person domiciled outside the 
UK and not deemed UK-domiciled.  There are also exclusions for 
certain UK Government savings certificates beneficially owned 
by persons domiciled in the Channel Islands and the Isle of Man.

By contrast, the worldwide assets of a person who becomes 
UK-domiciled will be within the scope of inheritance tax.

The rate of inheritance tax on assets within the scope of tax 
passing on death, or within three years of death, is 40%.  The 
rate applying on lifetime gifts to most trusts is 20% if the gift is 
made more than seven years before death.  There is a tapering 
relief for gifts made between three and seven years before death.  
The first £325,000 in value is not taxable (the nil-rate band).

Gifts made to another individual more than seven years 
before death are not taxable.

There is generally a full spouse exemption and also full exemp-
tions for certain business and agricultural property (including 
shares in private trading companies).



233Macfarlanes LLP

Private Client 2022

Other taxes and/or duties may also be due on the supply of 
certain goods and services; for example, on the sale of alcohol, 
tobacco and petrol.

Question 4.2 below deals with taxes and duties payable on 
importing assets into the UK.

2.5 Are there any anti-avoidance taxation provisions 
that apply to the offshore arrangements of persons who 
have become established in your jurisdiction?

There are a number of anti-avoidance provisions that apply, in 
particular, in relation to income tax and capital gains tax.

The “transfer of assets abroad” legislation is designed to 
enable HMRC in certain circumstances to assess the income of 
offshore structures on persons who are UK-resident.

Income arising to a person abroad (e.g. an overseas company 
or trust) can be assessed on the transferor of the assets if the 
transferor has the power to enjoy the income of the person 
abroad and the transferor is resident in the UK.

This is a very broad provision, partly due to the fact that the 
definition of when the transferor has the power to enjoy the 
income is wide.  The transferor is deemed to have the power 
to enjoy the income if the income is, in fact, so dealt with by 
any person as to be calculated at some time to ensure for the 
benefit of the transferor whether in the form of income or not.  
The transferor will also be deemed to have the power to enjoy 
the income if the receipt or accrual of the income will operate 
to increase the value of any asset of the individual or any asset 
held for the individual’s benefit.  There are further categories of 
deemed power to enjoy income.

This provision will also apply where the transferor receives 
a capital sum (including a loan repayment) from the offshore 
structure.

An important aspect of the legislation is that not only the 
income of a trust but also that of a company or any other 
offshore entity can be assessed on the transferor.

The transfer-of-assets code also contains a provision enabling 
a non-transferor such as the beneficiary of a non-resident trust 
who is resident in the UK to be assessed on income of the struc-
ture abroad to the extent that he or she receives any benefit.

Since 6 April 2017, the non-UK source income within a trust 
structure is no longer taxable on a settlor/transferor who is not 
domiciled in the UK.  This is also the case where the settlor is 
deemed domiciled in the UK as a result of having been resi-
dent in the UK for more than 15 years provided the trust was 
established before the settlor became deemed domiciled and no 
additions have been made to the trust since then.  Instead, the 
individual will only pay tax on the overseas income of the struc-
ture if they receive a benefit.  If the individual pays tax on the 
remittance basis, a benefit received outside the UK will only be 
taxable if the benefit is remitted to the UK or if the underlying 
income of the structure has been remitted to the UK.

The transfer-of-assets code does not apply if the transfer and 
associated operations were not made for the avoidance of UK 
tax.  There is a further exemption in relation to genuine commer-
cial transactions where to impose tax would be in breach of EU 
treaty obligations.

There are parallel anti-avoidance provisions applying for 
capital gains tax, enabling the capital gains made by offshore 
structures to be assessed on UK residents.

A UK-resident and domiciled settlor will be assessed on the gains 
of the non-resident structure if the settlor, the settlor’s spouse, or 
certain other persons can benefit from the structure in any circum-
stances whatsoever.  These other persons are: the children of the 
settlor or his spouse; the spouse of any child; the grandchild of the 

The UK tax rates for 2021/22 are as follows.
The first £12,570 (personal allowance) of income and £12,300 

of gains are not liable to tax, although these allowances are not 
available if a person elects to be taxed on the remittance basis.  
The income tax allowance is increased for those over 65.  Income/
gains above the personal allowance are taxed at the rates below.

Income
Residential 
Property 
Gains

Other 
Gains

£0–£37,700 20% 18% 10%

£37,701–£147,430 40% 28% 20%

£147,431 and above 45% 28% 20%

Dividends are taxed at a different, slightly lower, rate.

2.3 What other direct taxes (if any) apply to persons 
who become established in your jurisdiction?

There are other taxes that apply in relation to activities in the 
UK but not directed specifically at UK-resident persons.  For 
example, stamp duty land tax and stamp duty reserve tax that 
apply on transfers of UK situated land and securities respec-
tively are not limited to those resident in the UK.

Likewise, national insurance contributions that apply on sala-
ries and other employment income will apply in relation to all 
UK employments.

Companies pay corporation tax on their profits at 19% (see 
question 5.2 below).

2.4 What indirect taxes (sales taxes/VAT and customs 
& excise duties) apply to persons becoming established 
in your jurisdiction?

VAT (value-added tax) is levied on supplies of most goods and 
services in the UK.  VAT must be charged on any taxable supply 
made by a taxable person in the course of business in the UK.  
The person making that supply must then account for the VAT 
to HMRC.

A taxable person is one who is registered, or required to be 
registered, for VAT purposes with HMRC.  A person must 
register if they have made taxable supplies in the previous 12 
months or expect to make supplies in the next 30 days, with a 
value exceeding a threshold that is usually increased annually 
(currently £85,000).

The standard rate of VAT is 20%.  Some types of supply attract 
VAT at a reduced rate of 5%, while others are liable to VAT at 0%.  
Supplies that are not taxable, such as financial services, are termed 
“exempt”.  VAT is not charged on exempt supplies.  The distinc-
tion between zero-rated supplies and exempt supplies determines 
whether associated “input” VAT is recoverable.

To the extent a taxable person’s business involves making 
taxable supplies (including those that are zero-rated), he is enti-
tled to recover the VAT charged on the “input” supplies that are 
received by him in the course of that business.  A taxable person 
need only account to HMRC for the difference between the 
tax paid on his inputs and the tax due on the “output” supplies 
he has made.  A person whose business involves making only 
taxable supplies should be able to recover all the VAT suffered 
on his inputs.  However, to the extent a business involves making 
exempt supplies, the input VAT will not be recoverable and so 
represents a real cost.
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of achieving those results involves one or more contrived or 
abnormal steps; and (c) whether the arrangements are intended 
to exploit any shortcomings in those provisions.

The legislation gives examples of factors that might indi-
cate that the tax arrangements are abusive.  These are: (a) if the 
arrangements result in an amount of income, profits or gains 
for tax purposes that is significantly less than the amount for 
economic purposes; (b) if the arrangements result in deduc-
tions or losses of an amount for tax purposes that is signifi-
cantly greater than the amount for economic purposes; and (c) 
if the arrangements result in a claim for the repayment or cred-
iting of tax (including foreign tax) that has not been paid, but in 
each case only if it is reasonable to assume that such a result was 
not the anticipated result when the relevant tax provisions were 
enacted.  The qualification that the result was not intended by 
the relevant tax provisions is important because tax is often used 
by the Government as a means of encouraging certain behav-
iour; for example, investment in certain assets or prudent saving.

The fact that the tax arrangements accord with established 
practice accepted by HMRC at the time indicates that the 
arrangements are non-abusive.  Established practice may be 
established by reference to HMRC Manuals or other HMRC 
publications and other writings available at the time.

The burden of proof is on HMRC to show that there are tax 
arrangements that are abusive and that their proposed coun-
teraction is just and reasonable.  The legislation provides for 
a GAAR Advisory Panel, which has issued Guidance.  This 
Guidance and opinions of the Advisory Panel must be taken 
into account by HMRC and the courts.

The longer-term impact of the GAAR is hard to gauge.  The 
Guidance issued by the Advisory Panel includes a number of 
specific examples of situations and structures that are or are not 
abusive.  Overall, the GAAR is unlikely to apply to mainstream 
tax planning.  It has, however, been successfully invoked by 
HMRC where highly artificial or marketed schemes are involved.

2.7 Are there any arrangements in place in your 
jurisdiction for the disclosure of aggressive tax planning 
schemes?

In certain circumstances, promoters of tax avoidance schemes 
(or, if there is no promoter, the taxpayers involved) are required 
to report aggressive tax avoidance schemes to HMRC.

Originally, these disclosure rules were aimed at mass-marketed 
tax avoidance schemes; however, they are gradually being widened 
so that they could potentially apply to more bespoke tax-planning 
arrangements.

The disclosure rules apply to all of the main taxes and are trig-
gered if the features of the planning include certain “hallmarks” 
described in the legislation.  This can include generic hallmarks, 
such as the promoter charging a fee based on the amount of tax 
saved or requiring clients to sign a confidentiality agreement.  
There are also hallmarks relating to specific areas such as arrange-
ments designed to generate artificial losses, attempts to avoid or 
reduce tax on employment income and tax avoidance using finan-
cial products.

Along with some EU Member States, the UK has transposed the 
EU’s Directive on Administrative Co-operation (DAC6) into UK 
law.  This requires the disclosure of certain cross-border tax-plan-
ning arrangements to the UK tax authorities who will then pass on 
the information to a central EU register where it is available to the 
tax authorities of Member States with which any of the participants 
in the arrangement may be connected.  As with the UK’s domestic 
rules, the disclosure requirement only applies if the arrangement 
falls within one of a number of specified hallmarks. 

settlor or his spouse and the spouse of any grandchild; and also 
controlled companies.  Gains not only of trusts but also of under-
lying companies can be assessed on the settlor in this way.

Gains not assessed on the settlor can be assessed on 
UK-resident beneficiaries up to the value of any benefit received 
by them from the structure that is not subject to income tax.

There are anti-avoidance provisions designed to prevent these 
rules being sidestepped by conduit arrangements.  For example, 
if a trust makes a distribution to a non-UK resident who then 
makes a gift to a UK resident, the recipient of the gift may be 
taxable as if it had come direct from the trust.

There is also an anti-avoidance rule applying to capital gains 
made by non-UK-resident close companies.  The capital gains 
made by such a company under the control of five or fewer 
participators (broadly shareholders and certain loan creditors) 
are attributed to the participators.  A UK-resident or ordinarily 
resident participator will therefore be assessed to tax on the 
gains attributed to him or her but only if he (or people connected 
with him) holds more than 25% of the company.  Gains will 
not be attributed to participators where it is shown that neither 
the disposal of the asset by the company nor its acquisition or 
holding by the company formed part of a scheme for the avoid-
ance of capital gains tax or corporation tax.

The capital gains tax charge on settlor provisions described 
above do not apply at all if the settlor is not domiciled in the 
UK.  This is the case even if the settlor does not elect to be 
taxed on the remittance basis.  The charge also does not apply 
even if the settlor has become deemed domiciled in the UK (as 
long as he is not actually domiciled in the UK).  This protec-
tion can, however, be lost if an addition is made to the trust after 
becoming deemed domiciled.

Gains attributed to beneficiaries of offshore trusts are treated as 
non-UK gains even if the gains realised by the trustees derive from 
UK assets.  If the beneficiary pays tax on the remittance basis, 
there is therefore no tax unless the benefit is remitted to the UK.

Where a gain is realised by a non-UK company, a non-domi-
ciled UK participator in the company will have an immediate tax 
liability if the gain derives from a UK asset but, again, will be taxed 
on the remittance basis if the gain derives from a non-UK asset.

2.6 Is there any general anti-avoidance or anti-abuse 
rule to counteract tax advantages?

A general anti-abuse rule was introduced in 2013 designed to 
enable HMRC to counteract tax advantages arising from tax 
transactions that are abusive.

The General Anti-Abuse Rule (GAAR) applies to all the 
major UK taxes including income tax, capital gains tax, the 
Annual Tax on Enveloped Dwellings (ATED) (see question 4.3 
below), inheritance tax and stamp duty but not VAT.

A tax arrangement is widely defined.  An arrangement is a tax 
arrangement if, having regard to all the circumstances, it would 
be reasonable to conclude that the obtaining of a tax advan-
tage was the main purpose, or one of the main purposes, of the 
arrangements.

The next requirement for the application of the GAAR, that the 
tax arrangement must be “abusive”, is also widely defined.  Tax 
arrangements are “abusive” if they are arrangements, the entering 
into or carrying out of which cannot reasonably be regarded as a 
reasonable course of action in relation to the relevant tax provi-
sions.  This is referred to in the “double reasonableness test”.

In applying this test, regard is had to all the circumstances 
including: (a) whether the substantive results of the arrange-
ments are consistent with any principles on which the relevant 
tax provisions are based (whether expressed or implied) and the 
policy objectives of those provisions; (b) whether the means 
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year.  Pre-entry planning may include measures to accelerate the 
receipt of income prior to entry into the UK.  Furthermore, the 
transfer of assets into a trust or to other persons who would 
then receive the income themselves, rather than the individual 
concerned, may be considered.  However, anti-avoidance rules 
may deem income brought into the UK by family members and 
connected entities (such as companies, foundations, and trusts) 
to be the income of the individual themselves.

UK capital gains tax is primarily assessed by reference to the 
residence status of the individual concerned.  A person who 
is resident but not domiciled in the UK is not liable to capital 
gains tax on non-UK assets except to the extent that the gain is 
remitted to the UK.

Capital gains realised in a year prior to entry into the UK are 
not taxable.  An individual intending to come to the UK can 
therefore improve their position by accelerating disposals of 
assets so that gains are realised in the tax year before entry into 
the UK.  The proceeds of those gains can then be remitted as 
clean capital without a capital gains tax charge.

If an individual sells an asset after arriving in the UK, he will pay 
capital gains tax on the full amount of the gain and not just on any 
increase in value since the date of arrival.  Therefore, even if it is 
not possible to accelerate a third-party disposal, it is often sensible 
to trigger a disposal of investments held before coming to the UK 
so that the capital gains tax base cost of the asset is increased to 
current market value.  This can be done, for example, by trans-
ferring the asset to an offshore trust or to an overseas company.

Offshore trusts are also beneficial from a capital gains tax 
perspective for individuals moving to the UK.  The main bene-
fits are as follows:
■	 Provided	the	settlor	is	not	UK-domiciled,	no	tax	is	payable	

on the trust gains until benefits are received from the trust 
even if the remittance basis charge referred to in question 
2.2 above is not paid.

■	 Gains	 realised	on	UK	assets	 are	 also	 sheltered	 from	 tax	
until such time as benefits are received from the trust and 
(if a remittance basis user) remitted to the UK.

Making sure that clean capital (which can be remitted to the 
UK tax-free) remains uncontaminated is an important part of 
the strategy for enabling someone who is coming to live in the 
UK to do so as tax-efficiently as possible.  This may involve 
establishing separate bank accounts for income and gains that 
arise after taking up residence in the UK.  Holding investments 
through an offshore trust can assist with this.

3.3 In your jurisdiction, can pre-entry planning be 
undertaken for any other taxes?

Pre-entry planning for individuals is normally restricted to the 
points noted above in relation to UK inheritance tax, capital 
gains tax and income tax.

4 Taxation Issues on Inward Investment

4.1 What liabilities are there to tax on the acquisition, 
holding or disposal of, or receipt of income from 
investments made by a non-resident in your jurisdiction?

Generally, no tax arises on the use of funds in the UK by a non-UK 
resident to make a UK investment or for any other purpose.

The liability to tax of a non-resident on UK income (divi-
dends, interest, etc.) is normally limited to any withholding 
tax.  There is no withholding tax on dividends.  A withholding 
tax of 20% will normally apply on the payment of interest to 

Following Brexit, this regime is due to be replaced by the 
OECD’s “Mandatory Disclosure Rules”, which only apply to 
cross-border transactions that have the effect of circumventing 
the Common Reporting Standard (CRS) or that obscure the 
accurate reporting of beneficial ownership.

3 Pre-entry Tax Planning

3.1 In your jurisdiction, what pre-entry estate, gift and/
or wealth tax planning can be undertaken?

Inheritance tax, which is the UK estate and gift tax, applies to 
the worldwide assets of a person domiciled (or deemed to be 
domiciled) in the UK.  However, the non-UK assets of a person 
domiciled outside the UK (and not deemed to be domiciled in 
the UK) are not liable to inheritance tax.

Assets held in trust, also called settled property, are treated 
in a broadly similar way.  Inheritance tax charged in relation 
to a trust made by a person domiciled outside the UK (and not 
deemed to be domiciled in the UK) is restricted to assets that 
are situated in the UK.  This contrasts with a trust made by a 
UK-domiciled settlor; the assets of such a trust are within the 
scope of inheritance tax wherever they are situated.

The regime governing trusts is particularly beneficial to 
persons coming to the UK because the status of the trust is deter-
mined by reference to the domicile of the settlor at the date they 
put assets into the trust.  Subsequent changes in domicile do not 
affect the status of the trust.  There is a limited exception to this 
for trusts made before 22 March 2006, where the settlor or sett-
lor’s spouse or civil partner has an initial right to the trust income.

A person coming to the UK may, therefore, wish to consider 
transferring overseas assets into trust before they come to the 
UK and, therefore, before there can be any question of their 
becoming domiciled in the UK.  While it is clear that a person 
will not easily lose a non-UK domicile (particularly if it is a 
domicile of origin) merely because they come to the UK, the 
creation of a pre-entry settlement or trust can be a safeguard 
against possible arguments over domicile.

For inheritance tax purposes (but not for other taxes), a person 
was deemed to be domiciled in the UK, even if not domiciled 
under the general law, if they had been resident in the UK for 17 
out of the last 20 tax years (including the tax year in question).

This has now been superseded by the rule described above 
that treats all non-domiciliaries as deemed domiciled in the UK 
if they have been resident in 15 out of the previous 20 years.

Where a deemed domiciled individual leaves the UK, he 
will continue to be deemed UK-domiciled for inheritance tax 
purposes for the following three tax years.

As mentioned above, the UK does not currently have any 
wealth tax.

3.2 In your jurisdiction, what pre-entry income and 
capital gains tax planning can be undertaken?

Liability to income tax generally depends on the residence status 
of the individual receiving the income.  A UK-resident person 
who is domiciled outside the UK is, however, not automati-
cally liable to income tax on their worldwide income.  A resident 
non-domiciled individual is liable to income tax on their UK 
source income but is not liable to income tax on their non-UK 
source income except to the extent that it is remitted to the UK.  
This is discussed further at question 2.2 above.

Income arising in the tax year prior to becoming UK-resident 
is not taxable.  The UK tax year runs from 6 April–5 April each 
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person or entity but could be chargeable on a beneficiary of the 
non-UK-resident trust or a participator in a non-UK-resident, 
closely controlled company under the anti-avoidance provisions 
outlined in question 2.5 above.

With effect from 6 April 2015, capital gains tax was extended 
to all non-UK residents (including individuals, trusts and compa-
nies) that hold residential property.  In general, the charge only 
applies to any increase in the property’s value after 6 April 2015.  
The non-UK resident can, however, elect that the total gain be 
either (i) time-apportioned over the whole period of ownership, 
or (ii) calculated using the original acquisition cost.  

Residential properties occupied by their owner or by a benefi-
ciary of a trust that owns the property may be free of capital gains 
tax if occupied by the owner or the beneficiary as their only or 
main residence.

Individuals pay capital gains tax at the higher capital gains 
tax rates (18% or 28% depending on their other income and 
capital gains) applicable to residential property; whereas compa-
nies within this charge pay tax at 20% and will have the benefit 
of indexation to reduce the gain by reference to inflation up to 
31 December 2017.  From 6 April 2019, non-UK companies pay 
corporation tax at 19% rather than capital gains tax at 20%.

A number of other charges to tax apply to certain higher-value 
residential properties held through companies and other “non-nat-
ural persons” such as a partnership in which a company is a member 
or a collective investment scheme.  This does not, however, include 
a company acting in its capacity as a trustee of a settlement.

There are two different elements of this regime:
■	 Firstly,	with	effect	from	21	March	2012,	the	rate	of	stamp	

duty land tax on transfers of high-value dwellings into the 
ownership of a non-natural person was increased to 15%.  
The rate of 15% stamp duty land tax on transfers to non-nat-
ural persons was extended with effect from 20 March 2014 
to residential properties worth £500,000 or more.

■	 The	second	measure,	which	took	effect	from	1	April	2013,	
was to impose an annual charge on non-natural persons 
holding high-value dwellings.  This is referred to in the legis-
lation as the ATED.  The rate of tax is increased each year by 
reference to the increase in the UK Consumer Prices Index.

The rates of ATED for 2021/22 and the bands for the tax are:

Property value Annual charge

More than £500,000 but less than £1 
million £3,700

More than £1 million but not more 
than £2 million £7,500

More than £2 million but not more 
than £5 million £25,300

More than £5 million but not more 
than £10 million £59,100

More than £10 million but not more 
than £20 million £118,600

More than £20 million £237,400

Since 1 April 2021, there has been a 2% additional stamp duty 
land tax charge (taking the top rate to 17%) on the purchase of UK 
residential property by non-UK residents.  An individual will only 
be UK-resident for this purpose if they spend 183 days or more in 
the UK in a 12-month period.  It is therefore possible for someone 
to be UK tax resident for income and capital gains tax purposes 
but still be non-resident for stamp duty land tax purposes.

a non-resident.  Income received by a non-resident from real 
estate investments is subject to full UK tax and a UK tax return 
will need to be submitted.

A non-resident will not normally pay UK tax on any profit 
arising from the disposal of a UK asset.  The main exception to 
this is that non-residents are liable to UK capital gains tax on the 
disposal of all UK real estate as well as interests in companies 
that derive more than 75% of their value from UK real estate.

4.2 What taxes are there on the importation of assets 
into your jurisdiction, including excise taxes?

Customs duty and VAT are charged on the importation of goods 
to the UK from outside the European Union.  Excise duty will 
also be payable on the importation of certain goods such as 
alcohol and tobacco.

Customs duty is charged as a percentage of the total value 
of the goods being brought into the UK.  The rate varies from 
product to product and may also depend on the country from 
which the goods have come.  The rate charged varies from zero 
to 85%, but usually falls between 5% and 9%.

Import VAT is usually charged at 20% of the value of the 
goods (including customs and/or excise duties), although certain 
supplies may fall outside the scope of VAT or attract tax at a 
reduced rate of 5% (including works of art, antiques and collec-
tors’ items).

Full or partial relief from import VAT, customs duty and/or 
excise duty may be available where:
■	 goods	are	imported	for	temporary	use	in	the	UK;
■	 individuals	 import	 their	 personal	 belongings,	 private	

motor vehicles, and/or private aircraft;
■	 newlyweds	(or	those	shortly	to	marry)	come	to	live	in	the	

UK;
■	 belongings	are	brought	into	the	UK	by	someone	moving	

their normal home here (or who originally came to the EU 
as a visitor, but now intends to stay permanently);

■	 household	effects	are	brought	into	the	UK	for	the	purpose	
of setting up a second home;

■	 assets	received	by	way	of	inheritance	are	brought	into	the	
UK; and

■	 charities	import	donated	goods.

4.3 Are there any particular tax issues in relation to the 
purchase of residential properties by non-residents?

Residential and other properties in the UK are within the scope 
of inheritance tax, because they are UK-situated, whether or 
not the owner is UK-domiciled.  It is mainly for this reason (as 
explained above) that non-UK-domiciled persons have in some 
cases purchased UK residential properties through a non-UK-
incorporated property holding company.  As noted above, one 
impact of the extension of UK inheritance tax in relation to 
indirect holdings of UK residential property (taking effect from 
6 April 2017) may be that such structures cease to be widely used.

A potential disadvantage of holding a UK residential property 
through a company is that in certain circumstances the person 
having the use of the property could suffer a benefit-in-kind 
income tax charge if their involvement in decisions concerning 
the property was significant.  The non-UK-resident status of the 
company could also be prejudiced.

Prior to 2015, a capital gain made by a non-UK resident, including 
a non-UK-resident company or trust, on a disposal of UK residen-
tial property was not generally chargeable on the non-UK-resident 
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agent are of a preparatory or auxiliary character to the business 
of the company as a whole, or if the agent has independent status 
and acts in the ordinary course of its own business.  It should also 
be noted that a company must be carrying on a trade in the UK 
through the permanent establishment; trading with the UK will 
not bring the company within the charge to UK corporation tax.

A non-UK-resident company that does not carry on a trade in 
the UK through a UK permanent establishment is not charge-
able to UK corporation tax except in relation to income/gains 
from UK real estate.

6 Tax Treaties

6.1 Has your jurisdiction entered into income tax and 
capital gains tax treaties and, if so, what is their impact? 

The UK has entered into a large number of income tax and capital 
gains tax treaties.  These treaties are not only with countries 
having major economies such as the G20 members but also with 
a large number of smaller countries.  The UK Government has 
an active programme of extending the network of these treaties.

The treaties are designed to stimulate trade and minimise 
fiscal disincentives to economic relations between the UK and 
its trading partners.

6.2 Do the income tax and capital gains tax treaties 
generally follow the OECD or another model?

The treaties generally follow the OECD Model subject to varia-
tions depending on the other party.

6.3 Has your jurisdiction entered into estate and gift 
tax treaties and, if so, what is their impact?

The UK has entered into a relatively small number of estate and 
gift tax treaties but, unlike the case with the income tax and 
capital gains tax treaties, the UK has not recently entered into 
additional estate and gift tax treaties.

The impact of the treaties is limited, to some extent, by the fact 
that there are only 10 treaties in total.  Nonetheless, treaties, where 
they apply, can significantly affect the structuring of trust and other 
arrangements established by individuals with a UK connection.

6.4 Do the estate or gift tax treaties generally follow 
the OECD or another model?

Six out of the 10 treaties follow the OECD Model.  There are, 
however, four older treaties, namely those with France, Italy, 
India and Pakistan, which were entered into for estate duty 
purposes prior to the introduction of capital transfer tax in 1975.  
Those treaties are continued for inheritance tax.  They do not 
follow the OECD Model but rather are in the form more usual 
at the time.  One important feature of these treaties is to over-
ride the deemed domicile rules for inheritance tax purposes in 
relation to assets passing on death.

The six treaties entered into after the introduction of capital 
transfer tax follow the OECD Model but with significant vari-
ations.  The six treaties are those with the Republic of Ireland, 
South Africa, USA, Netherlands, Sweden and Switzerland.  The 
last treaty to be entered into was that with Switzerland in March 
1995.  There has been no indication that the UK Government is 
contemplating further such treaties at this time.

5 Taxation of Corporate Vehicles

5.1 What is the test for a corporation to be taxable in 
your jurisdiction?

A company will be charged UK corporation tax on its world-
wide profits if it is resident in the UK.  “Profits” include both 
income and capital gains.  Subject to any applicable double taxa-
tion treaty, a company will be resident in the UK if it is either (i) 
incorporated in the UK, or (ii) centrally managed and controlled 
in the UK.

Central management and control will be exercised wherever 
decisions about the strategic policy and direction of a company 
are taken.  It should be noted that central management and 
control is not the exercise of powers vested in the shareholders in 
the general meeting, the day-to-day management of a company’s 
business (since this is the implementation of the policy and deci-
sions of those who ultimately control the company) or the actual 
carrying on of a company’s business.

HMRC’s approach to this is to ascertain (a) who exercises 
central management and control, and (b) where they exercise 
that control.  HMRC will look at the following:
■	 whether	the	directors	in	fact	exercise	central	management	

and control; and if so
■	 where	 the	directors	 exercise	 this	 control	 (not	necessarily	

where board meetings are held); or
■	 where	 directors	 do	 not	 exercise	 control,	 where	 and	 by	

whom it is actually exercised.
HMRC may try to bring a non-UK company within the UK 

tax net by arguing that either: (i) the directors exercise control in 
the UK; or (ii) someone other than the directors (for example, 
a majority shareholder) exercises control from within the UK.

If an individual becomes UK-resident, it is therefore impor-
tant to examine what (if any) involvement that person may have 
in the affairs of any non-UK company.

5.2 What are the main tax liabilities payable by a 
corporation which is subject to tax in your jurisdiction?

UK-resident companies are subject to corporation tax on their 
worldwide profits for the financial year, which runs from 1 April 
to 31 March.  Capital gains realised by a company are included in 
the company’s profits and charged to corporation tax at the same 
rates (albeit with the benefit of indexation to reflect inflation).

The rate of corporation tax is 19%.  The low rate has made 
UK companies increasingly popular family investment vehicles.  
However, the rate is scheduled to increase to 25% from 1 April 
2023.

5.3 How are branches of foreign corporations taxed in 
your jurisdiction?

A non-resident company that carries on a trade in the UK 
through a permanent establishment is chargeable to UK corpo-
ration tax on its profits (wherever they arise) to the extent that 
those profits are attributable to the UK permanent establish-
ment.  A company will have a permanent establishment in the 
UK if: (i) it has a fixed place of business in the UK through 
which the business of the company is carried on; or (ii) an agent 
acting on behalf of the company has, and habitually exercises 
in the UK, authority to do business on behalf of the company.  
However, a company will not have a permanent establishment 
where the activities carried out at the place of business or by the 



238 United Kingdom

Private Client 2022

UK residents and domiciliaries and will be of particular impor-
tance for those having properties in the EU Member States.  
Where the law of nationality is chosen, the Regulation abol-
ishes all renvoi.  However, if a UK law applies under the primary 
“habitual residence” route, renvoi may still apply.  This remains 
to be clarified, as does the possible continuing impact of any 
local rules deriving their validity from public policy.

7.2 Are there particular rules that apply to real estate 
held in your jurisdiction or elsewhere?

As referred to above, as far as England is concerned, the succes-
sion law of the lex situs will apply to real estate whether that real 
estate is situated in England or in some other country.  Real 
estate will come within the meaning of immovable property 
under the normal conflict of law rules.

7.3 What rules exist in your jurisdiction which restrict 
testamentary freedom?

In England and Wales, an individual has complete testamen-
tary freedom.  However, where the individual was domiciled in 
England and Wales at the date of his or her death, a claim can 
be made against the estate by a spouse, child (including an adult 
child) and any other person who, immediately before the death, 
was being maintained by the deceased.

As far as spouses are concerned, any claim is not limited to 
what is needed for their maintenance, and one of the factors that 
the court must take into account is what they might expect to 
receive on a divorce (where the starting point is equal sharing of 
matrimonial assets).

Claims by other individuals are limited to what is needed for 
their maintenance.

The rules are different in Northern Ireland and Scotland.

8 Trusts and Foundations

8.1 Are trusts recognised/permitted in your 
jurisdiction?

Trusts are recognised under English law and are widely regarded 
as one of the supreme contributions of English law to jurispru-
dence.  The scope and sophistication of trust law have been 
developed over the centuries both by the courts and also by 
legislation from time to time.  English trust law has, in recent 
years, been modernised and updated.

In particular, the Trustee Act 2000 updated trustee powers 
of investment and delegation, the Trustee Delegation Act 1999 
extended the scope of permitted powers of attorney and the 
Perpetuities and Accumulations Act 2009 provides for a set 
125-year perpetuity period and permits accumulations to be made 
throughout the perpetuity or trust period without restriction.  The 
Trusts (Capital and Income) Act 2013 introduced further changes 
to English trust law.  The Act abolished a number of old rules 
concerning the apportionment of income expenses particularly in 
relation to estates, provided for tax-exempt demerged shares to be 
treated as capital and also provided for charities with permanent 
endowments to invest on a total return basis.

The statutory powers of trustees to apply income for the benefit 
of minor beneficiaries and to accumulate income for their benefit 
were widened by the Inheritance and Trustees’ Powers Act 2014 
with effect from 1 October 2014.  Likewise, trustees’ statutory 
powers to pay or apply capital for the benefit of a beneficiary of up 
to one-half of their share was widened by that Act to extend to the 
whole of a beneficiary’s prospective share of capital.

The structure of the OECD Model Treaty is to define the 
person’s domicile for the purposes of the treaty.  The structure 
of the model is then as follows: (a) in the case of immovable 
property and business property, the state of situs may tax the 
property; and (b) in the case of all other property, only the state 
of treaty domicile may tax.

The state of treaty domicile may also tax immovable and busi-
ness property in the other state, but must give credit against its 
own tax for the tax paid on that property in the other state.

Where inheritance tax is payable on an indirect interest in UK 
residential property (see question 2.1 above), a tax treaty will 
only prevent a UK tax charge arising if there is some inheritance 
tax to pay in the other state (however small) or if the reason that 
there is no inheritance tax payable is due to some specific relief 
or exemption.

7 Succession Planning

7.1 What are the relevant private international law 
(conflict of law) rules on succession and wills, including 
tests of essential validity and formal validity in your 
jurisdiction?

Under the English conflict of law rules, questions of formal validity 
(concerning the execution of wills) are governed by different rules 
to those applying to essential validity.  Essential validity relates to 
the effective provisions of a will or other testamentary document.  
This will include issues such as forced heirship.

Under English law, a will is formally valid and therefore 
treated as properly executed if this is done in accordance with 
any of the following systems of law: the internal law of the 
country where it was executed; the country where at the time of 
its execution or at the testator’s death he was domiciled or habit-
ually resident; or the state of which, at either of those times, the 
testator was a national.  This is provided by the Wills Act 1963.

Essential validity concerning immovable property is governed 
by the “lex situs”, the law of the country where the immovable 
property is situated.  Essential validity in relation to other assets, 
not being immovable property, is governed by the law of the 
domicile of the testator or intestate at the date of death.

English conflict of law rules include the doctrine of “renvoi ”.  
Where the system of law to which the English conflict of law 
rules refers a question, for example, of the essential validity of a 
will concerning movables, it is possible that the law concerned 
may itself direct the question to yet another system of law or 
indeed back to English law.

Suppose a British citizen dies domiciled in Italy.  He leaves his 
shares and chattels to his wife.  English law will refer the ques-
tion of the essential validity of the will to Italian law as the law 
of domicile.  Prior to 17 August 2015 (see below), Italian law 
would, under its own conflict of law rules, refer the matter back 
to English law as the law of nationality.  If the Italian law rules 
do not accept a reference back (again) to Italian law by the law of 
England, it is likely that an English court would respect that rule 
and apply English law.

The doctrine of renvoi under the English conflict of law rules 
is complicated and not entirely settled.

The provisions of the Brussels IV Regulation (EU No 
650/2012) came into effect on 17 August 2015.  The Regulation 
(which unlike a Directive has direct force in each country) 
has been signed by all EU Member States (other than the UK, 
Ireland and Denmark).  Under the terms of the Regulation, 
estates will be governed, both as to real and personal property, 
by the law of the habitual residence of the deceased unless the 
deceased chose that the law of his nationality is to apply.  The 
provisions of the Regulation will apply in the signatory states to 
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8.3 How are trusts affected by succession and forced 
heirship rules in your jurisdiction?

Under English law, there is freedom of testation and there are no 
forced heirship rules that apply domestically.  Where the deceased 
was domiciled in the UK, the courts, however, have power under 
the Inheritance (Provision for Family and Dependants) Act 1975 
to award reasonable financial provision where a will or intestacy 
does not provide reasonable financial provision (see question 7.3 
above).  The courts have wide power to make an order for appro-
priate provision, which can include altering the terms of a will 
trust to provide, for example, a lump sum to a claimant who has 
not received adequate financial provision under the will.

8.4 Are private foundations recognised/permitted in 
your jurisdiction?

There is no exact equivalent of a foundation under English law.  
The English courts will, however, enforce the terms of a foun-
dation as ascertained under the law under which the foundation 
was established.

8.5 How are foundations/founders/beneficiaries taxed 
in your jurisdiction?

The taxation of a foundation will depend on how it is classified 
for UK tax purposes.  If the foundation is similar in its effect 
to a trust, HMRC will be likely to treat the foundation for taxa-
tion purposes as a trust.  The precise treatment may, however, 
depend on the specific taxation provisions in point.

Where a foundation is structured more like a company, the 
rules applying to companies and corporation tax will apply.  For 
example, the residence status will be determined by reference 
to the management and control of the foundation (see question 
5.1 above).

In some circumstances, anti-avoidance rules relating to both 
trusts and companies, such as those mentioned in question 2.5 
above, may apply to foundations, often making them unattrac-
tive from a UK tax perspective.

8.6 How are foundations affected by succession and 
forced heirship rules in your jurisdiction?

As there is no equivalent to a foundation under English law, it 
is not a vehicle that is used for succession purposes in England.  
There is no forced heirship regime under the English law of 
succession.  The treatment of foundations will therefore follow 
the analysis of the particular foundation in question.  For 
example, the rights of a deceased person in a foundation will be 
an asset that would be available for the English court to take into 
account in a claim by a person seeking financial provision under 
the Inheritance (Provision for Family and Dependants) Act 1975.

9 Matrimonial Issues

9.1 Are civil partnerships/same-sex marriages 
permitted/recognised in your jurisdiction?

Civil partnerships are recognised in the UK under the Civil 
Partnership Act 2004 (CPA).  Civil partnerships registered abroad 
are recognised if they are a “specified relationship” or a rela-
tionship that meets the general conditions in the CPA and the 

The Recognition of Trusts Act 1987 gives statutory effect in the 
UK to the Hague Convention on the law applicable to trusts and 
on their recognition.  The UK will therefore recognise the exist-
ence and validity of a trust governed by the law of another country.

8.2 How are trusts/settlors/beneficiaries taxed in your 
jurisdiction? 

The trustees of a settlement are together treated for income and 
capital gains tax purposes as if they were a single person (distinct 
from the persons who are trustees of the settlement from time 
to time).

The rules for ascertaining the residence status of trustees for 
capital gains tax and income tax are the same for both taxes.  
In broad terms, the trustees will be UK-resident if all the trus-
tees are resident in the UK and, in a case where there are both 
UK and non-UK-resident trustees, the trustees as a body will be 
UK-resident unless the settlor was both domiciled and resident 
outside the UK when he or she made the settlement or added 
property to the settlement.

Liability to income tax arises by reference to the residence 
status of trustees, as with individuals, but the scope of income 
tax is wider for non-resident trustees than for non-resident indi-
viduals.  Trustees who are non-resident will nonetheless be liable 
to income tax on all UK source income if any beneficiary is resi-
dent in the UK.

As with individuals, trustees are liable to capital gains tax if 
the trustees are resident in the UK.

Trustees pay income tax/capital gains tax at the highest rates 
(45%/20% respectively).

By way of contrast, inheritance tax arises not by reference to 
the residence of the trustees but by reference to the domicile 
status of the settlor and the situs of the trust assets.  The applica-
tion of inheritance tax to trusts set up by a non-domiciled settlor 
is outlined in question 3.1 above.

There are two regimes for inheritance tax in relation to trusts 
that are within the scope of inheritance tax.

The assets of a trust with a “qualifying” interest in possession 
(i.e. a right to income), such as a life interest, are deemed to be 
the property of the life tenant and chargeable in the same way as 
property owned outright by the life tenant (i.e. potentially a 40% 
tax charge on death).  Qualifying interests in possession include 
an interest in possession, which commenced before 22 March 
2006 but not one that commenced after that date, unless it arose 
immediately on death under a will or intestacy.

Secondly, settled property in which there is no qualifying 
interest in possession is taxed as if the trust were a separate entity.  
There is a charge to inheritance tax (currently at a maximum rate 
of 6%) on every 10th anniversary of the creation of the settle-
ment and on the distribution of capital to a beneficiary.

A settlor is taxable on the trust income if the settlor or the sett-
lor’s spouse is a beneficiary of the trust, if a distribution is made 
to an unmarried child of the settlor or if the settlor receives a 
capital sum from the trust (for example, the repayment of a loan).

The beneficiary will be taxable on any distributions of income 
from the trust.  Generally, they will be entitled to credit for any 
tax that has already been paid by the trustees.

Settlors and beneficiaries are never subject to tax on the 
capital gains of a UK-resident trust as the trustees will already 
have paid tax at the highest rate.

Where a settlor is a beneficiary of a trust, the trust assets will 
be treated as remaining part of the settlor’s estate for UK inher-
itance tax purposes, and so will be subject to inheritance tax on 
the death of the settlor.  This does not, however, prevent the 
trustees being liable to inheritance tax on each 10-year anniver-
sary of the trust as described above.
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Nonetheless, when considering an application for finan-
cial remedy, the court will give appropriate weight to a nuptial 
agreement as a relevant circumstance of the case.  It may be 
that a nuptial agreement will be given decisive weight.  This will 
depend on the circumstances of the case.  The court is likely 
to give effect to a nuptial agreement that is freely entered into 
by each party with a full appreciation of its implications unless 
in the circumstances it would not be fair to hold the parties to 
their agreement (as per Radmacher v Granatino [2010] UKSC 42).  
There is still a weighing exercise, involving judicial discretion, 
under MCA 1973, and the outcome of that process can never 
be guaranteed.  This rule applies to both pre- and post-nuptial 
agreements.  Some time ago, the Law Commission published 
a report finding that certain pre-nuptial agreements should be 
legally binding in divorce settlements.  A draft bill was proposed 
and new legislation was recommended but has not been enacted.

The legal status of a nuptial agreement in England and Wales 
is the same whether the agreement is made in England or in 
a foreign jurisdiction.  The English court will apply English 
law, irrespective of any foreign connection.  However, as with 
an English nuptial agreement, the foreign nuptial agreement 
will be included as a factor to consider when the court exer-
cises its discretion on how to redistribute the couple’s assets and 
income.  The relevance of the agreement being made in a juris-
diction where nuptial agreements are binding is as an indicator 
that the parties intended it to be binding in any future divorce or 
financial proceedings.  The agreement will not be automatically 
enforceable but is likely to be applied if it is fair in all the circum-
stances.  It is more likely to be followed if each party was sepa-
rately represented, there is full disclosure of assets and income 
and the agreement is not made shortly before the marriage 
(which may raise a suspicion of undue influence).

9.4 What are the main principles which will apply in 
your jurisdiction in relation to financial provision on 
divorce?

Under English law, there is no standard formula for calculating 
appropriate financial provision on divorce.  Instead, the court 
has a duty to consider all the circumstances of the case and to 
take into account a range of specific statutory factors set out in 
section 25 of the Matrimonial Causes Act 1973.

The court’s approach to the section 25 factors is to calcu-
late and then distribute the parties’ available resources.  Before 
considering the individual section 25 factors, the court first 
considers the welfare of any children of the family under the 
age of 18.  The section 25 factors include the capital and income 
resources available to the parties, either existing or reason-
ably foreseeable (which may, for example, include assets held in 
trust), details of the financial needs of the parties, the respective 
contributions of each party, the conduct of each party (although 
only in exceptional cases) and any benefit either party will lose as 
a result of the divorce (such as a spouse’s pension).

A line of cases has established a standard approach that the 
court will follow.  The starting point is that assets accrued 
during a marriage are divided equally, and the guiding principles 
applied are “equal sharing”, “needs” and “compensation”.  The 
matrimonial home is normally considered a matrimonial asset, 
so is divided equally between the parties even if it was owned by 
one of them before the marriage.

Where significant matrimonial assets have been generated by 
the special contribution of one party, the court may provide the 
other party with a less than equal share to reflect this.  However, 
special contribution arguments rarely succeed.

relationship is between a couple of the same sex or of the opposite 
sex, neither of whom is already a civil partner or already married.

A specified relationship is a relationship registered in a country 
or territory listed in schedule 20 CPA.  The general conditions set 
out in the CPA are that the relationship under the law of the terri-
tory in which it was formed must be exclusive in nature, of indeter-
minate duration and the effect of entering into it is that the parties 
are treated as a couple either generally or for specified purposes.

The Marriage (Same Sex Couples) Act 2013 gives same-sex 
couples in England and Wales the right to marry and accordingly 
same-sex marriages are recognised in the jurisdiction.

Parties to a same-sex marriage entered into outside England and 
Wales are treated as being married in England and Wales, regard-
less of whether the particular country provided for same-sex 
marriage at the time the 2013 Act came into force, or at some later 
date.

9.2 What matrimonial property regimes are permitted/
recognised in your jurisdiction?

English law does not contain a matrimonial property regime.  
The property rights of spouses and civil partners are generally 
governed by the same property law that applies to other individ-
uals, except where the courts have discretion to intervene.  For 
example, the courts have powers to redistribute a couple’s property 
between them following the death of one party (if the deceased 
was domiciled in the UK), under the Inheritance (Provision for 
Family and Dependants) Act 1975 and upon divorce where the 
courts are given a very wide discretion under the Matrimonial 
Causes Act 1973 to make an extensive range of orders.

The courts of England and Wales will only apply English 
law in relation to a divorce.  When a court in England makes 
orders for financial provision and ancillary relief on the disso-
lution of marriage, its powers and duties are those set out in the 
Matrimonial Causes Act 1973.

However, English private international law recognises marital 
property regimes under the law of the couple’s domicile at the 
time of the marriage as valid, at least for succession purposes.  
The governing law in the absence of an express provision in 
a marriage contract will be that of the matrimonial domi-
cile.  There is some debate as to whether an express contract is 
required for this rule to apply to immovable property.

If the husband and wife are domiciled in the same country, 
in the absence of special circumstances, that country will be the 
matrimonial domicile.  If they are not, the applicable law will be 
that of the country with which the parties and the marriage have 
the closest connection.

There is some uncertainty as to the effect of a post-matrimonial 
change in domicile.  However, the English court will regard the 
matrimonial property regime as having changed if a court in the 
country of the new domicile would so regard it.  In the same way, 
if the foreign court would not regard the change of domicile as 
affecting rights over property that was acquired before the change 
of domicile, an English court will most likely regard that property 
as still subject to the original regime.

9.3 Are pre-/post-marital agreements/marriage 
contracts permitted/recognised in your jurisdiction?

Nuptial agreements are not automatically enforceable under 
English law.  The parties to a nuptial agreement cannot oust the 
jurisdiction of the court and override the court’s broad discretion 
to decide how to redistribute their assets and income on an applica-
tion for financial remedy under the Matrimonial Causes Act 1973.
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If the trustees are not resident in the UK, any direct order 
from the English courts may be ineffective due to enforcement 
difficulties.  Therefore, to a certain extent, trusts administered 
outside the UK are better protected from divorce proceedings.  
However, it is important to be aware that certain jurisdictions, 
provided the divorce order does not require the trustees to act 
outside their powers, may apply the doctrine of comity so as to 
assist the foreign court and may give effect to the divorce order.

10 Immigration Issues

10.1 What restrictions or qualifications does your 
jurisdiction impose for entry into the country?

British and Irish passport holders have the automatic right to 
live and work in the UK without restriction.  All other nation-
alities can enter either as a short-term visitor or to work, reside, 
study or join family depending on their circumstances  

Nationals of the countries specified in Appendix Visitor: Visa 
national list of the UK Immigration Rules must apply for a visa 
before travelling to the UK as a visitor.  Nationals of other coun-
tries may be able to travel to the UK without a visa and, instead, 
apply on arrival to enter the UK for up to 180 days as a visitor.

Visitors must show that they only want to visit the UK for up 
to 180 days, plan to leave the UK at the end of their visit, have 
enough money to support and accommodate themselves in the 
UK or that they will be supported and accommodated by rela-
tives or friends, and that they do not intend to study or work 
(although recreational study for up to 30 days, including English 
language courses, is allowed).  They must also demonstrate that 
they do not intend to live in the UK for extended periods through 
frequent or successive visits or make the UK their main home.

Visitors coming to the UK to undertake business activities 
must be employed abroad and receive their salary from abroad.  
They can undertake limited activities in the UK, such as attending 
meetings and training.  There are also visitor visa categories for 
sportspeople, entertainers and prospective entrepreneurs.

Those non-British/Irish nationals who wish to enter the UK 
beyond a short-term visit, must apply for the relevant visa.  There 
are a number of different categories depending on the individ-
ual’s circumstances and purposes in the UK.  The main cate-
gories are: Investor; Global Talent; Innovator; Skilled Worker; 
Intra-Company Transfer; Student; and Family Member.  Skilled 
Worker is for those who wish to work in the UK in a skilled posi-
tion and who have a job offer prior to arrival or for those who 
have graduated in the UK who have a job offer.  It is important 
to note that UK companies who wish to sponsor individuals 
to work in the UK under Tier 2 must first apply to the Home 
Office for a sponsor licence.  

There are also separate categories that enable individuals to 
work in the UK.  These include categories for Commonwealth 
citizens with a UK-born grandparent, for representatives of 
overseas businesses that wish to establish a trading entity in the 
UK, and the Start-up and Innovator categories.

10.2 Does your jurisdiction have any investor and/or 
other special categories for entry?

The Investor visa is designed to encourage high-net-worth indi-
viduals to make substantial financial investments in the UK.  In 
order to qualify under this category, an individual must have at 
least £2 million of their own money that is disposable in the UK.  
There is no maintenance or English language requirement for this 
category.

The sharing principle does not apply to property that is inher-
ited or introduced by one party during the marriage.  The excep-
tion is where such property has become part of the matrimonial 
assets; for example, by being put into joint names or converted 
into a different type of property enjoyed by the family.

Where the needs of the parties and any children cannot be met 
by an equal division, an unequal division of resources may be 
appropriate instead.  In these cases, needs are likely to determine 
how capital and income are divided.  The fact that assets have been 
inherited, or assets have been introduced by one party during the 
marriage, may count for little.  However, where possible, the court 
tries to ensure that a party who inherited or introduced a particular 
asset retains it as part of the resources to meet their own needs.

Where assets are entirely, or largely, non-matrimonial, the 
division of resources may be determined entirely by the claim-
ant’s needs.  These needs are generously interpreted.  The finan-
cial provision may also include compensation for economic 
disadvantage (for example, because the party has given up a 
successful or lucrative career to look after children).

Where possible, the court seeks to achieve a clean break between 
parties on divorce, so that they are no longer financially dependent 
on one another.  If there are insufficient assets to achieve a clean 
break, one party may pay continuing maintenance to the other.

If divorce proceedings are issued against a beneficiary of a 
trust, there are two ways in which the court could take trust assets 
into account when making a divorce order.  Firstly, the court could 
make an order to vary any “ante-nuptial” or “post-nuptial” trust; 
and secondly, the court may take the trust assets into account as 
a “resource” of the individual getting divorced, with the result 
that the individual has to hand over a greater share of his or her 
personal assets.

A trust will be a nuptial settlement if the beneficiary was 
married, or was contemplating marriage, at the time the trust 
was created and the trust makes provision for either or both 
of the parties to the marriage in their capacity as spouses.  If a 
settlement was not created at the time of marriage or at the time 
marriage was contemplated, the trust is less likely to be regarded 
as a nuptial settlement, although this could still be the case if 
the class of beneficiaries includes an individual’s possible future 
spouse or widow.  The fact that the settlement includes a power 
to give an interest in the trust to such a future spouse or widow, 
however, may not be sufficient to make the trust “nuptial”.

Where a divorcing party is entitled to the income from a trust, 
that income will be a financial resource of the divorcing party 
and will be considered by the court when making a divorce 
order.  If trust assets are considered a financial resource of a 
party, the court could make a more costly order against the indi-
vidual’s personal estate on the basis that they can then rely on 
the trustees for funding.

Where a divorcing party does not have a current interest in the 
income or capital of a trust, when looking at that individual’s other 
financial resources, the family courts are empowered to look at 
trust assets to which a divorcing party will be or may become enti-
tled in the future.  Whether or not trust assets are to be consid-
ered a financial resource of an individual will largely depend on 
whether that individual has benefitted from the trust in the past, 
and to what extent they may be expected to benefit in the future.

The court cannot put improper pressure on trustees to exercise 
their discretion to pay capital to a beneficiary who is obliged to 
meet divorce payments.  However, the court can make an order 
that will encourage trustees to make a distribution in favour of a 
beneficiary, particularly where the court is satisfied that the indi-
vidual could persuade the trustees to distribute capital.  Trustees 
are expected to respond positively to such orders.  Even where a 
trust is not governed by English law, the English court will still 
consider the trust assets when making a divorce order.
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10.3 What are the requirements in your jurisdiction in 
order to qualify for nationality?

A number of visa routes entitle the holder to apply for ILR once 
they have been resident in the UK for five years, have passed the 
“Life in the UK” test and are able to demonstrate that they meet 
the English language requirement.

Under the standard rules, once an individual has held ILR 
for one year and has resided in the UK for five years, they may 
apply for British citizenship.  If an individual has pursued the 
accelerated route to ILR (for example, by investing £5 million 
or £10 million under the Investor visa category), they must still 
have lived in the UK for at least five years before they can apply 
for nationality (there is only a three-year wait if the migrant is 
married to a British citizen).

To be eligible for citizenship, the applicant should not have 
been absent from the UK for more than 90 days in the 12 months 
preceding the application, and not more than 450 days in the 
five-year period preceding the application (it should also be 
noted that this is a stricter day-count than the rules for ILR).  
It is important to note that these residence requirements can be 
waived in some circumstances.  Applicants must also meet the 
“good character” requirements.

Children born in the UK will acquire British citizenship at 
birth if one parent was either a British citizen or had obtained 
ILR by that time.

British nationals and those settled in the UK are required to 
sponsor their non-EEA spouse in order for them to come and 
live and work in the UK.

10.4 Are there any taxation implications in obtaining 
nationality in your jurisdiction?

The UK does not tax on the basis of citizenship, so there are 
generally no direct tax consequences of obtaining British 
nationality (but see further question 1.5 above).  However, 
obtaining British nationality may impact an individual’s claim 
to be non-UK-domiciled, especially where it leads to the loss of 
their citizenship of origin.

10.5 Are there any special tax/immigration/citizenship 
programmes designed to attract foreigners to become 
resident in your jurisdiction?

From an immigration and nationality standpoint, the UK does 
not operate an economic citizenship programme whereby an 
individual is able to obtain citizenship in return for a certain 
level of investment in or contribution to the economy of the rele-
vant country.  Consequently, any individual looking to obtain 
British nationality must have resided in the UK for five years 
under a category leading to settlement and have held ILR for 
one year (or be married to a British citizen, hold ILR and have 
resided in the UK for three years).

The UK does operate an economic residence programme 
in the form of the Investor route detailed above.  Individuals 
entering the UK under that route may undertake any work or 
study in the UK or simply be self-sufficient.  Although they 
must satisfy the 180-day residence requirement if they wish to 
apply for ILR, if they do not satisfy this requirement, there is 
currently no limit on the number of times they may apply to 
extend their stay in the UK under this category.

The remittance basis of taxation for individuals who are resi-
dent but not domiciled in the UK has been a feature of the 
UK tax system for well over a century.  For those individuals 

Once the application has been approved, the individual must 
invest the whole £2 million in “qualifying investments” within 
three months of entry into the UK.  Qualifying investments are 
share capital or loan capital in active and trading UK-registered 
companies, other than those principally engaged in property 
investment.

The initial visa is valid for up to three years and four months.  
To qualify for an extension of stay, the Investor migrant must 
demonstrate that the capital was invested within three months of 
their entry into the UK and has been maintained in the portfolio.  
That is, once the Investor has purchased their initial £2 million of 
qualifying investments, all of the capital has remained invested for 
the duration of the Investor migrant’s stay in the UK.  If an invest-
ment is sold at a loss, the Investor must purchase a new invest-
ment at the price at which the previous investment was sold.  If an 
investment is sold at a gain, the Investor must, again, purchase a 
new investment at the price at which the previous investment was 
sold.  In other words, the Investor must reinvest the gains.

Any income generated from the investments declared after 
the date of purchase, such as interest or dividend payments, 
may be removed from the portfolio.  However, invested capital 
cannot be used to pay any portfolio management fees, trans-
action costs or tax incurred through the buying and selling of 
investments, if these charges will deplete the investment below 
the initial investment level.

Investor visa holders are eligible to apply for indefinite leave to 
remain (ILR) in the UK (also known as permanent residence or 
settlement) after five years if they invest at least £2 million, after 
three years if they invest at least £5 million, or after two years if 
they invest at least £10 million in the UK.

The Tier 1 (Entrepreneur) visa was closed to new applicants 
on 29 March 2019 and it has been replaced by the Start-up and 
Innovator visas.  Applicants to both of the new visa categories 
will first need to apply to a relevant endorsing body, which will 
assess their business plan.  Provided an endorsement is granted, 
applicants can then submit their UK immigration permission 
application to the Home Office.  Both routes require applicants 
to meet a maintenance and English language requirement. 

The Start-up category is for applicants who wish to establish 
a business in the UK for the first time and, provided their appli-
cation is successful, they will be granted a visa for two years.  It 
is not possible to extend this visa and time spent in this cate-
gory does not lead directly to settlement (also known as ILR and 
permanent residence).  The aim of this visa is to provide a route 
for applicants to progress into the Innovator category.

The Innovator category is for more experienced business-
people who wish to establish a business in the UK and have 
£50,000 of investment funds.  Provided the application is 
successful, applicants will be granted a visa for three years.  After 
three years under this category, the applicant can apply for settle-
ment, provided certain requirements are met.  Alternatively, if 
the applicant cannot meet the settlement requirements, they may 
continue to extend their visa by another three years.  There is no 
limit to the number of times they can extend this visa until they 
are eligible for settlement.

Settlement applications require the business to be successful 
based on the Home Office criteria.  For example, turnover, 
number of employees, number of customers and market share 
will all be taken into consideration.

There are also a limited number of Global Talent visas for 
exceptionally talented applicants.  Individuals wishing to apply 
under this category must be endorsed by one of the designated 
bodies, which are the Royal Society, the Arts Council, the British 
Academy, the Royal Academy of Engineering or Tech City UK.
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As a result, in a similar way as in relation to FATCA, finan-
cial institutions treated as resident in all jurisdictions that have 
signed up to the CRS and/or the DAC need to undertake due 
diligence procedures and those jurisdictions will automatically 
exchange financial information with HMRC in relation to report-
able accounts and entities.  Individual and entity accounts will 
be reportable for these purposes if they have been identified as 
held by UK-resident individuals or entities or by entities with 
UK-resident controlling persons.

The main issue to note about these arrangements is the 
surprising breadth of the term “financial institution”.  Most 
asset-holding structures will fall within the scope of reporting 
– either themselves as a financial institution, or as a “passive” 
non-financial entity.

As a result of the DAC, UK law provides that certain cross-
border arrangements involving aggressive tax-planning or trans-
parency issues must be notified to the UK tax authorities.  
Information is then passed to the authorities of any relevant EU 
Member State.  However, following Brexit, the UK will sign up the 
OECD’s Mandatory Disclosure Rules in place of the DAC regime.  
The Mandatory Disclosure Rules focus only on arrangements that 
undermine CRS or obscure beneficial ownership.

11.2 What reporting requirements are imposed by 
domestic law in your jurisdiction in respect of structures 
outside your jurisdiction with which a person in your 
jurisdiction is involved?

As well as these international initiatives, there are a number of 
provisions in UK domestic law that contain reporting require-
ments in respect of offshore structures.

These reporting requirements, however, generally only apply 
to individuals who are both resident and domiciled in the UK.  
For example, both the settlor and any professional involved in 
the creation of an offshore trust by a UK-domiciled individual 
are required to report the establishment of the trust to the UK 
tax authorities.

The general scheme of the UK tax legislation is not to require 
the disclosure of any assets held outside the UK and any income 
or gains that are not remitted to the UK where a non-UK domi-
ciliary is concerned, provided that person has made an election 
to be taxed on the remittance basis.

Income that is attributed to a UK-resident individual under 
the anti-avoidance provisions mentioned in question 2.5 above 
must be reported on that individual’s tax return although, in the 
case of a non-domiciliary who has elected to be taxed on the 
remittance basis, only if it has a UK source or if it has been 
remitted to the UK.

Similarly, capital gains that are attributed to a UK-resident 
beneficiary of an offshore trust must be reported on that 
person’s UK tax return but, in the case of a non-domiciliary who 
has elected to be taxed on the remittance basis, only if remitted 
to the UK.

Overseas trustees who have inheritance tax liabilities either 
as a result of holding UK assets or because the settlor was 
UK-domiciled are required to submit inheritance tax returns 
when chargeable events occur (for example, on the 10-year anni-
versary of a trust).

Trustees of offshore trusts with UK beneficiaries that receive 
UK source income are required to submit UK tax returns in 
respect of that UK source income.

who do not have earned income, this tax regime has enabled 
non-UK-domiciled individuals to live in the UK on a pretty 
much tax-free basis for very many years, given the difficulty of 
HMRC proving that an individual has lost his domicile of origin 
and acquired a domicile of choice in the UK.

This is the reason why the rules have been tightened up, for 
example, with the introduction of the remittance basis charge 
for individuals who have lived in the UK for more than seven 
years, and is also the reason for the further changes described 
in question 1.2 above, which took effect from April 2017 and 
which limit the benefits of the remittance basis to a 15-year 
period.  This is, however, still much longer than the beneficial 
tax regimes available in most other jurisdictions.

The main difficulty with the remittance basis of taxation is that 
it is complex and contains many anti-avoidance provisions.  It is 
easy to make inadvertent remittances to the UK.  In addition, once 
an individual runs out of clean capital, significant tax liabilities will 
arise on sums remitted to the UK in order to fund living expenses.

It is therefore important to plan properly before coming to 
the UK and to monitor the operation of any offshore structures 
very carefully.

11 Reporting Requirements/Privacy

11.1 What automatic exchange of information 
agreements has your jurisdiction entered into with other 
countries? 

The UK has entered into a “Model 1” intergovernmental agree-
ment with the US to implement the US Foreign Account Tax 
Compliance Act (FATCA) and has also enacted the required 
domestic legislation.

The purpose of FATCA is to ensure that US taxpayers have 
fully disclosed their foreign assets to the US Internal Revenue 
Service (IRS).  Foreign Financial Institutions are required to file 
reports annually with HMRC that relate to financial accounts or 
structures held for US persons or owned and controlled by US 
persons.  That information will then be shared with the IRS.  
Both “Foreign Financial Institutions” and “financial accounts” 
are broadly defined, which gives FATCA a surprisingly long reach.

If Foreign Financial Institutions are not fully compliant, this 
will be reported to the IRS and they may face withholding on 
(broadly) any US source investment income and proceeds of 
disposal of US financial assets.

The UK has also signed up to the OECD’s CRS as an early 
adopter, which requires automatic exchange of information; and, 
as a then EU Member State, to the EU-wide initiatives in this area, 
specifically the Council Directive 2011/16/EU as regards admin-
istrative cooperation in the field of taxation (Council Directive 
2011/16/EU as amended by Council Directive 2014/107/EU, 
referred to as the DAC), which extended the cooperation between 
tax authorities to automatic exchange of financial account infor-
mation, effectively implementing the CRS within the EU.  The 
first automatic information exchange under these arrangements 
was in September 2017 and related to calendar year 2016.

Each of the FATCA and CRS arrangements rely on requiring 
financial institutions that are treated as resident within a partici-
pating jurisdiction to undertake due diligence searches and certi-
fication procedures in order to identify assets held for individuals 
or entities who (or which) are resident in the partner jurisdic-
tion(s) or for entities that have controlling persons who are resi-
dent in the partner jurisdiction.

Having done so, they are then required to share certain finan-
cial information relating to the assets identified with the relevant 
partner jurisdictions.
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Where a beneficial interest is held through a trust arrange-
ment, the trustee(s) or any natural persons exercising significant 
influence or control over the activities of the trust will have to 
be disclosed as a beneficial owner of the company.  Crucially, 
beneficiaries, and in many cases settlors, would not normally 
be included on the PSC register owing to the fact they will not 
generally be able to exercise significant control over a trust.

As mentioned above, the EU Directive requires Member States 
to maintain a register of beneficial ownership of trusts and foun-
dations.  Although no longer an EU Member State, the UK has 
passed legislation to give effect to this and to the requirements 
of the Fifth Anti-Money Laundering Directive.  All trusts that 
are resident in the UK must be included on the register.  In addi-
tion, any non-UK trust that has a UK tax liability (for example, 
because it owns UK assets or receives UK source income) or that 
acquires UK real estate must be registered.  Non-UK trusts that 
engage certain UK service providers (such as financial institutions, 
accountants, lawyers, etc.) and that have at least one trustee who is 
UK-resident also have to be registered on the UK trust register.

As is the case in the EU, access to the UK trusts register is avail-
able to anybody with a “legitimate interest”.  This is likely to be 
relatively narrowly defined by reference to the person’s involve-
ment in combatting money laundering or terrorist financing.  
Where a trust that appears on the UK trust register holds a 
controlling interest (more than 50%) in a non-EU company, the 
information about the trust is also available to the general public; 
however, it appears that the UK authorities will require evidence 
that a request for information is in some way linked to suspicions 
of money laundering or terrorist financing.

11.3 Are there any public registers of owners/beneficial 
owners/trustees/board members of, or of other persons 
with significant control or influence over companies, 
foundations or trusts established or resident in your 
jurisdiction?

In the UK, all company directors must be registered at 
Companies House under the Companies Act 2006.  This infor-
mation is available to the general public.

In addition, the UK has created a public beneficial owner-
ship register for companies and LLPs.  Companies have been 
required to maintain a “persons with significant control” (PSC) 
register since 30 June 2016.

This largely satisfies the UK’s obligations under the EU’s 
Fourth Anti-Money Laundering Directive (as amended by the 
Fifth Anti-Money Laundering Directive).  The EU Directive 
obliges Member States to keep a central register of information 
of the ultimate beneficial owners of corporate and other entities 
such as trusts and foundations.

The PSC register is available to the general public.  The EU 
Directive requires the beneficial owner’s name, month and year of 
birth, nationality, country of residence and the nature and extent 
of beneficial ownership held to be provided to the register, and 
the UK Act broadly matches these requirements.  An individual 
who ultimately owns or controls a legal entity through direct or 
indirect ownership of more than 25% of the shares or voting 
rights will be a beneficial owner.  A shareholding or an owner-
ship of more than 25% in the corporate entity held by another 
corporate entity, which is under the control of an individual, or 
by multiple corporate entities, which are under the control of that 
same individual, will be an indication of indirect ownership.
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